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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

SALIM AHMED HAMDAN, 

Petitionev- 
Appellee, 

DONALD H. RUMSFELD, et al., 

NO. 04-5393 

[Civ. Action No. 1 :04-cv-015 19-JR] 

Respondents I 
MOTION TO STAY THE COURT'S MANDATE PENDING DISPOSITION OF A 

PETITION FOR WRIT OF CERTIORARI 

Petitioner-Appellee Salim Ahmed Hamdan hereby moves for a stay of the Court's 

mandate pending disposition by the Supreme Court of his Petition for a Writ of Certiorari. 

The requested stay is a very limited one, since the Supreme Court is currently scheduled to 

consider the Petition at its first Conference, on September 26, 2005. Under D.C. Cir. R. 

35(a) and D.C. Cir. R. 41, the mandate of this Court would otherwise issue on or near 

September 5,2005, in the absence of a panel rehearing or rehearing en banc. 

A stay of the mandate is warranted under Fed. R. App. P. 41(d)(2) and D.C. Cir. R. 

4 1 (a)(2). Mr. Hamdan's case presents legal issues of extraordinary national and international 

significance and contains questions of first impression on which Supreme Court guidance is 

necessary. This case challenges the President's use of military commissions in the "war on 

terror" in a manner that Mr. Hamdan contends violates the Geneva Convention, the Uniform 

Code of Military Justice, and the United States Constitution. The District Court agreed with 

Mr. Hamdan, granting in part his petition for a writ of habeas corpus and halting his trial by 

the military commission. This Court, despite its reversal of the District Court's decision, has 

characterized the claims presented by Mr. Hamdan as "not insubstantial." (slip. op. at 6.) 
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In addition, good cause exists for the stay. The President's resuscitation of military 

comrnissions as adjudicative bodies, after their disappearance from the legal landscape for 

over half a century, has generated grave national and international concern that the American 

commitment to international law and due process has been shaken. E.g., Amicus Br. of 305 

U.K. and European Parliamentarians, Hamdan v. Rumsfeld, No. 04-5393. A hastily-arranged 

trial by military commission in the weeks ahead, which is the publicly-announced intention of 

the Executive branch, will be seized upon by America's enemies and held up as evidefice of 

alleged American hypocrisy and disregard for law. This harm to the national and public 

interest is appropriately considered on a motion to stay the mandate, and should not be 

courted before the Supreme Court has had the opportunity to determine the legality of the 

process. In addition, even if the proceeding were to be vacated expost, the harm to Mr. 

Hamdan in being forced to preview his defense before the military tribunal is irreparable, and 

constitutes an independent basis for the issuance of the stay. Accordingly, this Motion to 

Stay the Court's Mandate Pending Disposition of a Petition for Writ of Certiorari ("Motion") 

should be granted. 

DISCUSSION 

A. Procedural History. 

On April 6,2004, Mr. Hamdan filed a Petition for Mandamus or, in the Alternative, 

Habeas Corpus in the Western District of Washington. After the Supreme Court's decision in 

Rasul v. Bush, 124 S.Ct. 2686 (2004), the case was transferred to the District Court for the 

District of Columbia, Judge Robertson presiding. On November 8, 2004, the District Court 

granted Mr. Hamdan's petition in part. The District Court ruled that military commissions 

can only be used to try offenses triable under the laws of war; that the 1949 Geneva 

Convention is judicially enforceable under habeas, and; that while Mr. Hamdan's prisoner of 

war status remains in doubt he must be tried by court-martial. See Hamdan v. Rumsfeld, 344 

F. Supp. 2d 152 (D.D.C. 2004). The District Court further found that the military 
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commission procedures established by the President did not meet the requirements of the 

Uniform Code of Military Justice, because those procedures allow the government to remove 

Mr. Hamdan from his own trial and to deny him the right to confront witnesses. 10 U.S.C. 

$9 836,839; Id. The Respondents, Donald H. Rumsfeld, et al., appealed. 

Following the District Court ruling, Respondents voluntarily suspended proceedings 

in the three other cases pending before Military Commissions. Respondents have not 

preferred charges against myone eligible for trial by Militwj Ccrnmission in over a year. 

Instead they have released three of the fourteen persons designated by the President as 

eligible for such trials. No opening statements have been made in any commission trial. 

On July 15,2005, the Circuit Court reversed the District Court in this case. The 

mandate has not yet issued, and, absent a panel rehearing or rehearing en banc, the mandate 

will issue on or near September 5,2005. 

On August 8,2005 Mr. Hamdan filed his Petition for Certiorari ("Petition"), well in 

advance of the 90-day filing deadline imposed by S. Ct. R. 13.1, approximately three weeks 

after this Court's decision in Hamdan. Assuming the Solicitor General files his Brief in 

Opposition in the 30-day period contemplated by S. Ct. R. 15.3, briefing would be completed 

on September 7. The case is currently slated for consideration at the September 26,2005 

conference.' Accordingly, only a brief stay is necessary to permit the Supreme Court the time 

to decide whether to issue a writ of certiorari. 

B. The Motion Meets the Standards for Staying the Mandate. 

A motion to stay a court's mandate pending the filing of a petition for certiorari should 

be granted if (1) the certiorari petition presents a "substantial question" and (2) there is "good 

This schedule is, in effect, the same briefing schedule used in Hamdan v. Rurnsfeld, No. 04- 
702, cert. denied, Jan. 18, 2005. Following the District Court's November 8, 2004, a Petition for 
Certiorari Before Judgment was filed on November 22,2004. The Solicitor General, following the 
period specified for filing a Brief in Opposition under S. Ct. R. 15.3, submitted a Brief in Opposition 
on December 27,2004, and the case was scheduled for the first available conference thereafter. 
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cause" for a stay. Fed. R. App. P. 41(d)(2); see also D.C. Cir. R. 41(a)(2) (requiring that 

movant for stay of mandate provide "facts showing good cause for the relief sought"). Both 

requirements are satisfied here. 

To determine whether a certiorari petition presents a "substantial question" under 

Fed. R. App.P. 41(d)(2), a circuit court considers whether there is a reasonable probability 

that the Supreme Court will accept certiorari, and a reasonable possibility of reversal. See 

United States Postal Service v. AFL-CIO, 481 U.S. 1301, 1302 (1987) (Wehnquist, C.J., ir; 

chambers) (in considering stay of mandate court considers "whether four Justices will vote to 

grant certiorari [and] some consideration as to predicting the final outcome of the case in [the 

Supreme] Court"); Books v. City of Elkhart, 239 F.3d 826, 828 (7th Cir. 2001); United States 

v. Holland, 1 F.3d 454,456 (7th Cir. 1993).2 To guide this inquiry, the circuit court 

considers "the issues that the applicant plans to raise in the certiorari petition in the context of 

the case history, the Supreme Court's treatment of other cases presenting similar issues, and 

the considerations that guide the Supreme Court in determining whether to issue a writ of 

certiorari." Williams v. Chrans, 50 F.3d 1358, 1361 (7th Cir. 1995) (per curiam). A motion 

for stay of mandate, however, is excepted from the ordinary rule that a circuit court should 

not anticipate changes in the applicable law. Books, 239 F.3d at 828. Rather, the court must 

"perform the predictive function of anticipating the course of decision in the Supreme Court 

of the United States." Id. (citing INS v. Legalization Assistance Project, 5 10 U.S. 1301, 1304 

(1993) (O'Connor, J., in chambers)). 

The D.C. Circuit has to date employed a less stringent standard under Fed. R. App. 41(d)(2) 
and D.C. Cir. R. 41(a)(2), asking only whether the petition for certiorari "tenders [issues that] are 
substantial." Deering Milliken, Inc. v. FTC, 647 F.2d 1124, 1128 (D.C. Cir. 1978) (stay issued sua 
sponte where "appellate process has been completed; the questions presented to the Supreme Court . . 
, .are substantial; and the likelihood is that Supreme Court action on the petitions is relatively near at 
hand."). 
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Second, to determine whether there is "good cause" to stay the mandate, the circuit 

court should consider the equities of granting the stay and whether the applicant will suffer 

"irreparable injury" if the stay is denied. Nanda v. Board of Trustees of the University of 

Illinois, 3 12 F.3d 852, 853 (7th Cir. 2002). In application, however, the irreparable injury 

standard is not difficult to meet, merely requiring that the movant show some harm will 

accrue absent the stay, or that some public interest supports the stay. See Books 329 F.3d at 

829 (equities favored issuance ef stsly in case involving public display of religious material 

where "public interest is best served [by] affording the City a full opportunity to seek review 

in the Supreme Court of the United States before its officials devote attention to formulating 

and implementing a remedy"); Postal Service, 481 U.S. at 1302-03 (equities favor stay where 

employer will face injury because "temporary reinstatement of [a discharged employee], a 

convicted criminal, will seriously impair the applicant's ability to impress the seriousness of 

the Postal Service's mission upon its workers."). Here, both the "substantial question" and 

"good cause" standards are easily met.3 

1. Mr. Hamdan's Certiorari Petition Presents Substantial Legal 
Questions. 

First, Mr. Hamdan's Petition clearly presents numerous "substantial questions." The 

questions presented in Mr. Hamdan's Petition are: 

1. Whether the military commission established by the President 
to try petitioner and others similarly situated for alleged war crimes in 
the "war on terror" is duly authorized under Congress's Authorization 
for the Use of Military Force (AUMF), Pub. L. No. 107-40, 115 Stat. 
224; the Uniform Code of Military Justice (UCMJ); or the inherent 
powers of the President? 

3 Recent interpretation of Fed. R. App.P. 41(d)(2) indicates that the factors set forth in the 
Rule are alternative, and that a stay may issue if either a substantial question is presented or there is 
good cause to grant the stay. See Books, 239 F.3d at 829 (where movant presented a "weak case for 
certiorari" under the first factor, stay still granted because "equities of granting a stay" merited 
relief). Although Mr. Hamdan's Motion satisfies both requirements of the Rule, even if he merely 
shows good cause the stay should issue. 
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2. Whether petitioner and others similarly situated can obtain 
judicial enforcement from an Article III court of rights protected under 
the 1949 Geneva Convention in an action for a writ of habeas corpus 
challenging the legality of their detention by the Executive branch? 

See Petition at i (a copy of the Petition is attached for the Court's reference as Appendix A). 

The first question presented raises important and unresolved issues involving military 

commissions, an area of law where the Supreme Court has frequently granted certiorari. Ex 

parte Vallandigham, 68 U.S. (1 Wall.) 243 (1864); Exparte Milligan, 71 U.S. 2 (1866); Ex 

parte McCardle, 73 U.S. (6 Wall.) 318 (1868); Exparte McCardle, 74 U.S. (7 Wall.) 506 

(1869); Exparte Quirin, 317 U.S. 1 (1942); Yamashita v. Styer, 327 U.S. 1 (1946); Johnson 

v. Eisentrager, 337 U.S. 763 (1950); Madsen v. Kinsella, 343 U.S. 341 (1952) (all cases 

challenging military commissions). 

Mr. Hamdan's Petition presents multiple issues of first impression, including (1) 

whether the President is constrained by the Uniform Code of Military Justice ("UCMJ"), 10 

U.S.C. 5 821, from convening a military commission under present circumstances, (2) 

whether the procedures of the military commission comply with UCMJ 5 836, and (3) 

whether the AUMF against "terrorism" is the functional equivalent of a declaration of war 

against a nation-state, thereby investing the President with implied authority to convene 

military commissions. Likewise, Mr. Hamdan's second question presented regarding judicial 

enforcement in a habeas action of treaty-based rights under the 1949 Geneva Conventions is 

an issue on which the circuit courts are divided and there is no authoritative statement of law 

from the Supreme Court. Matters of first impression or circuit splits satisfy Rule 41's 

"substantial question" requirement. Bricklayers Local 21 of Illinois v. Banner Restoration, 

Inc., 384 F.3d 91 1,912 (7th Cir. 2004). 

Both this Court and the District Court agreed that Mr. Hamdan's case presents 

substantial legal issues. Hamdan, 344 F.Supp.2d at 157-158 (refusing to abstain because of 

"substantial" legal arguments raised by Hamdan challenging commission); slip op. at 6 
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(same). These issues pose "important question[s] of federal law that [have] not been, but 

should be, settled" by the Supreme Court. U. S. Sup. Ct. Rule 10(c). See generally Petition; 

see also Quirin, 317 U.S. 1 (granting certiorari in military commission case, despite the 

exigencies of the war and the inconvenience to the members of the Court of sitting in Special 

Term). 

For the reasons set out more fully in the attached Petition, Mr. Hamdan's Petition 

raises at least three substantial questions, any one of which would independently merit a stay 

of the mandate. 

i. Mr. Hamdan's challenge to military commissions is worthy 
of certiorari and the Supreme Court may reverse. 

First, Mr. Hamdan's challenge to the military commissions is an issue worthy of 

certiorari and one on which there is at least a reasonable possibility of Supreme Court 

reversal. Military commissions - because they are created and conducted by one branch, the 

Executive - break from the accepted mode of adjudication and have historically attracted 

close scrutiny from the Supreme Court. Milligan, 71 U.S. 2; Quirin, 3 17 U.S. 1; Yamashita, 

327 U.S. 1; Eisentrager, 337 U.S. 763; Madsen, 343 U.S. 341. Mr. Hamdan's case represents 

the first challenge to the legality of a military commission since the post-World War I1 era. 

Yet in the intervening years, significant changes have occurred bearing on the legality of 

military commissions and their procedures. The United States has ratified the 1949 Geneva 

Conventions, transformed its understanding of how the Bill of Rights protects the accused in 

criminal proceedings, and enacted the Uniform Code of Military Justice, which thoroughly 

revised the predecessor Articles of War. In light of this history, and the Supreme Court's 

traditional interest in preventing abuse of military commissions, it is more than reasonably 

probable that the Supreme Court will grant certiorari in this case.4 Williams, 50 F.3d at 1361. 

Because of the infrequency of military commissions there is limited precedent establishing 
their jurisdictionai iimits and procedures, and the precedent that does exist raises significant 

7 
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Moreover, given the Supreme Court's recent decision in Rasul, 124 S.Ct. 2686, there 

is a distinct possibility that the Supreme Court will reverse this Court on at least some aspects 

of Mr. Hamdan's challenge to these commissions. In Rasul, both the D.C. District Court and 

this Court held that federal courts did not have jurisdiction over habeas claims of prisoners 

detained at Guantanamo Bay in connection with the "war on terror." Despite this uniform 

perspective on the part of the lower courts, the Supreme Court reversed, stating that 

"Petitioners' allegations.. .unquestionably describe 'custody in violation of the Constitutior, or 

laws or treaties of the United States."' Id. at 2698 n.15 (quoting 28 U.S.C. 3 2241(c)(3)). 

Here, of course, the opinions of the District Court and this Court are in direct 

opposition and express irreconcilable views on the application of statutes and Supreme Court 

precedent to this military commission. Compare, e.g., Hamdan, 344 F. Supp. 2d at 159-62 

(holding that 10 U.S.C. 3 821 limits military commissions to a circumscribed jurisdiction as 

traditionally recognized under the law of war, of which the Geneva Conventions now forms 

an integral part; and that 10 U.S.C. $3  836 and 839, along with Crawford v. Washington, 124 

S. Ct. 1354 (2004), require a defendant's presence at all stages of his trial by military 

commission, consistent with fundamental principles of U.S. and international law) with slip 

op. at 18 (Madsen supports broad Executive authority to establish procedures for this military 

commission, which as currently promulgated are not inconsistent with statutes or 

international law). In light of this tension, and the clear and recent indication that lower court 

disposition is not predictive of Supreme Court resolution of cases brought by detainees at 

Guantanamo Bay, reversal of this Court is at least a possibility. This possibility requires a 

stay of the mandate. Holland, 1 F.3d at 456 (stay warranted if reversal is possible); Deering, 

questions in application. For example, there is considerable tension between Quirin, a case this 
Court relied upon heavily in its decision and Milligan. See, e.g., Hamdi v. Rumsfeld, 124 S.Ct. 2633, 
2670 n.4 (Scalia, J., dissenting); id. at 2682 (Thomas, J., dissenting). Supreme Court review to 
resolve this tension is likely to occur. See Petitioii at 10-15. 
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647 F.2d at 1129 ("likelihood of Supreme Court action on the petitions [for certiorari]" merits 

stay); Books, 239 F.3d at 828 (circuit court to predict whether reversal is a possibility). 

This likelihood is exacerbated by the fact that this Court relied significantly on 

applications of Eisentrager and Quirin to the war on terrorism. Just as at least a portion of 

Eisentrager's vitality was questioned by Rasul, it is likely that a footnote of Eisentrager, viz., 

footnote 14, which was dicta to begin with, may be reconsidered, alongside the anomalously 

rendered Quirin decision. Particularly in this new conflict, not against a nation-state, but 

against a series of stateless groups, questions about the vitality and fit of conventional-war 

precedent likely will loom large in subsequent proceedings. 

ii. Mr. Hamdan's assertion of a judicially enforceable treaty 
right presents a circuit split. 

Another measure of whether a certiorari petition presents a "substantial question" for 

purposes of Fed. R. App. P. 41(d)(2) is whether the petition presents an issue on which the 

circuit courts are divided. Bricklayers Local 21 of Illinois, 384 F.3d at 912 (circuit split 

"favorably indicate[s] success for a petition for a writ of certiorari" to support stay of 

mandate). Mr. Hamdan's case presents the important and unresolved question of whether the 

1949 Geneva Convention is judicially enforceable in a habeas action. This Court's ruling on 

that issue creates a circuit split with decisions from other Circuits in habeas actions involving 

treaty-based rights. Compare slip. op. at 13 ("The availability of habeas may obviate a 

petitioner's need to rely on a private right of action, but it does not render a treaty judicially 

enforceable.") (internal citation omitted) with Wang v. Ashcroft, 320 F.3d 130, 140-41 (2d 

Cir. 2003) (rights protected under the Convention Against Torture (CAT) held judicially 

enforceable in habeas action, despite express disapproval of judicial enforcement in 
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implementing statute); see also Ogbudimkpa v. Ashcroft, 342 F.3d 207 (3d Cir. 2003); 

Petition at 24 (citing cases).S 

Not only is this Court's decision on the enforceability of treaty rights at odds with the 

Second and Third Circuits, the viability of this Court's holding on that point is placed in 

doubt by the recent observations of four Supreme Court Justices in Medellin v. Dretke, 125 

S.Ct. 2088 (2005). In that case, Justice O'Connor, in a dissent joined by Justices Stevens, 

Souter and Breyer, stated, "This Court has repeatedly enforced treaty-Sased rights of 

individual foreigners, allowing them to assert claims arising from various treaties. These 

treaties.. .do not share any special magic words. Their right-conferring language is arguably 

no clearer than the Vienna Convention's is, and they do not specify judicial enforcement." Id. 

at 2104 (O'Connor, J., dissenting) (citing cases). Other Justices did not reach the 

enforceability question due to procedural problems not present in this case.6 See also Petition 

at 20-21. The matter, moreover, involves our most solemn treaties - treaties that protect our 

troops in treacherous and difficult conditions. See Amicus Brief of General David M. 

Brahms, et al. as Amici Curiae Supporting Petitioner, Hamdan v. Rumsfeld, No. 04-5393. 

Regardless of whether the issue of individual enforceability of treaty rights under the Geneva 

Convention is treated as one of first impression or as a circuit split, a stay is warranted. 

Bricklayers Local 21 of Illinois, 384 F.3d at 912. 

5 Although this Court cited Wang favorably in its discussion of the Geneva Conventions, slip 
op. at 13, this Court's holding regarding the judicial enforceability of treaties is at odds with the 
holding of Wang. 

In addition, this Court's treatment of The Head Money Cases, 112 U.S. 580,598 (1884) 
departs from the understanding of that case by the four dissenting Justices in Medellin. This Court 
reads Head Money Cases to prevent individual judicial enforceability of treaty rights. Slip op. at 10 
(quoting Head Money Cases, 112 U.S. at 598). Four Justices in Medellin, citing the exact same 
portion of Head Money Cases but reading that passage in its entirety, reached the opposite 
conclusion. Medellin, 125 S.Ct. at 2099-2100 (quoting Head Money Cases, 1 12 U.S. at 598) ("a 
treaty may also contain provisions which confer certain rights upon the citizens or subjects of one of 
the nations residing in the territorial limits of the other, which partake of the nature of municipal law, 
and which are capabie of enforcement as between private parties in the courts of the country."). 
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iii. Mr. Hamdan's challenge to military commissions as 
constraineu by the UCIvLJ presents an issue of first 
impression. 

Finally, the ~ p e r a t i ~ a  ~f the ECh4.T as a constraint the Executive's mthorkj: to set 

procedures for this military commission is an issue of first impression and one that merits 

Supreme Court review. The Supreme Court has not offered guidance on what procedures are 

"contrary to or inconsistent withii the UCMJ within the meaning of 3 836, or on whether 

Congress and the UCMJ meaningfully constrain the President in establishing military 

commission procedures. This Court relied on Madsen, 343 U.S. 346-48, to support its 

conclusion that the UCMJ imposes "only minimal restrictions upon the form and function of 

the military commissions." See slip op. at 18. However, the petitioner in Madsen only raised 

a jurisdictional challenge to her commission; the case did not present the question of whether, 

and to what extent, 836 imposes procedural restrictions on military commissions. 343 U.S. 

at 346-347. Indeed, the case pre-dated the effective date of the UCMJ (just as Eisentrager 

pre-dated the 1949 Geneva Convention). Thus, the Supreme Court has never analyzed the 

issue. 

Correspondingly, the conclusion drawn from that premise - that because the UCMJ 

imposes "only minimal restrictions," Mr. Hamdan may be excluded from his own trial and 

prevented from confronting witnesses - is one that has no precedentid support and runs 

counter to hundreds of years of criminal jurisprudence, and to modern military law. 

Crawford, 124 S.Ct. at 1362-63 ("'It is a rule of the common law, founded on natural justice, 

that no man shall be prejudiced by evidence which he had not the liberty to cross-examine."') 

(quoting State v. Webb, 2 N.C. 103 (1794)); Lewis v. United States, 146 U.S. 370,372,375 

(1895) ("A leading principle that pervades the entire law of criminal procedure is that, after 

indictment found, nothing shall be done in the absence of the prisoner. ") (emphasis added); 

United States v. Dean, 13 M.J. 676,678 (A.F.C.M.R. 1982) ("The accused must be present at 
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all stages of his trial. The integrity of the military justice system is jeopardized where a 

hearing is held and witnesses questioned without all parties to the trial being present.") 

(emphasis added); see also Petition at 18-19. The constraints placed on the President by the 

UCMJ, and the consequences that flow from an absence of those constraints, are "substantial 

questions" of first impression that demand Supreme Court review and justify a stay. 

Williams, 50 F.3d at 136 1. 

2. The Equities Favor a Stay and Mr. Kamdan Will Suffer 
Irreparable Injury if the Stay is Denied. 

There is good cause to stay the mandate in this case, whether that cause is measured 

by the public interest favoring a stay or the irreparable harm that will occur to Mr. Hamdan if 

the mandate is issued. Fed. R. App. P. 41(d)(2); D.C. Cir. R. 41(a)(2); Books 329 F.3d at 

829; Postal Service, 481 U.S. at 1302-03. Harm to the public interest shifts the equities 

heavily in favor of a stay. Books, 329 F.3d at 829; Postal Service, 481 U.S. at 1302-03. 

Certainly, neither the public interest nor the interested parties will be harmed by the 

temporary maintenance of the status quo. On the contrary, it is the prospect of rushed 

proceedings posed by the denial of this motion that threatens to harm both groups. Absent a 

stay, these military commissions - widely decried as unjust throughout the international 

community, even among America's friends and allies - will move forward without the benefit 

and imprimatur of Supreme Court review. Staying the mandate will allow the Supreme 

Court to consider and address Mr. Hamdan's fundamental challenges to these commissions, 

and will give credence and support to the perception here and abroad that all criminal 

proceedings conducted by the United States are subject to full judicial review and are 

governed by the rule of law. 

Moreover, issuance of the mandate prior to Supreme Court review presents a panoply 

of irreparable harms to Mr. Hamdan: he will be forced to preview his defense to the 

prosecution; he will be forced to defend in a proceeding where he challenges the very 
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jurisdiction of the commission to try him at all; he may be returned to solitary confinement 

during pre-commission detention (a form of detention that will impair his ability to defend 

himself once the commission resumes); and it may interfere with his ability to complete 

briefing at the Supreme Court. Given these compound harms, and the lenient standard by 

which "irreparable injury" is measured on a motion to stay a mandate, a stay is amply 

warranted in this case. Books, 329 F.3d at 829; Postal Service, 481 U.S. at 1302-03. 

i. The equities and public interest strongiy favor a stay. 

There is great potential harm to the public interest if these commissions are allowed to 

proceed before there is a meaningful opportunity for Supreme Court review. Fed. R. App. P. 

41(d)(2); D.C. Cir. R. 41(a)(2); Books, 329 F.3d at 829. Rushed proceedings would 

undermine the legitimacy of the Government's actions in Guantanamo and confuse and 

possibly delay the Supreme Court's review of this case. See generally Quirin, 317 U.S. at 19 

(finding that the public interest required that the Court avoid all delay in reaching the merits 

of a challenge to military commissions). 

The harm to the public interest in this case is not ephemeral or undefined - military 

commissions that flout the protections afforded by the Geneva Conventions bring the scorn of 

the international community and endanger the lives of U.S. servicemen and civilians captured 

and detained abroad. Amicus Brief of General David M. Brahms, et al., supra, at 5-10. The 

public interests implicated here are at least as strong as the interests found in other cases 

where the mandate has been stayed. Books, 239 F.3d at 829 (mandate stayed because public 

interest would be harmed if the city of Elkhart, Indiana, had to "devote attention to 

formulating and implementing" city policy regarding public display of religious symbols 

without the benefit of Supreme Court review). Allowing the Supreme Court the time it needs 

to review these proceedings would benefit the public interest by helping to clarify and 

legitimize the proceedings in Guantanamo. See Quirin, 317 U.S. at 19 (observing, in case 

raising similar issues, that "public interest required that we consider and decide these 
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questions without any avoidable delay."); see also Slip Op. at 6 ("[Wle are thus left with 

nothing to detract from Quirin's precedential value."). 

Moreover, the potential harm to the public interest is not offset by any harm to the 

Government if Mr. Hamdan's military commission is very briefly delayed. The Government's 

actions during Mr. Hamdan's detention clearly reveal that it does not consider delay harmful, 

and that immediate proceedings are not necessary to protect the Government's interests. 

Mr. Hamdan has beer, In the custody cf the U.S. military since approximately November 

2001, but wasn't declared eligible for trial by military commission until July 3,2003. He then 

languished in pre-trial segregation (i.e., solitary confinement) for nearly nine months. Mr. 

Hamdan was not able to meet with his counsel until January 30,2004. After Mr. Hamdan's 

counsel filed his mandamus and habeas action the Government moved to hold Mr. Hamdan's 

petition in abeyance. See Notice of Motion and Motion for Order Holding Petition in 

Abeyance (filed April 23,2004, D.D.C. docket no. l).7 

It was not until the Supreme Court ruled that habeas jurisdiction extended to 

Guantanamo Bay in Rasul on June 28,2004, that the Government finally presented Mr. 

Hamdan with the charge against him, a fortnight later, in July, 2004. In November 2004 

when the D.C. District Court halted Mr. Hamdan's commission, the Government never 

sought a stay of the district court injunction, despite its stated promise to do so. See DOJ 

Press Release, Nov. 8,2004, available at http://www.usdoj.gov/opa~pr/2004/November/ 

04-opa- 735.htm. Following this injunction the government on its own accord suspended 

proceedings in the three other cases pending before Military Commissions. The Government 

In support of its Motion to Hold in Abeyance, the Government invoked the importance and 
finality of Supreme Court review. Id. at 4 ("[Ilt would be an unnecessary expenditure of resources 
for the parties to litigate - and for [the district court] to adjudicate -the very same jurisdictional 
issues the Supreme Court is virtually certain to address over the next two months and resolve in a 
manner that will dispose of this petition or, at a minimum, provide substantial guidance regarding its 
viability in the federal courts[.]"). 
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has never sought a speedy commission for Mr. Hamdan, and it has no equitable claim to seek 

one now. 

Moreover, granting a stay merely preserves this status quo, a state of affairs that the 

Government accepted in November and which has been in place for over eight months. 

Under the District Court's order, Mr. Hamdan still remains subject to the threat of both 

military (court-martial) and civil (Article III court) prosecutions for his alleged past violations 

of the laws of war. He will not, moreover, be free on bail in the interim, but rather detained 

at Guantanamo Bay. The Supreme Court has held that in habeas cases the possibility of 

flight and danger to the public - neither of which exists in this case - are both relevant factors 

for courts to consider in granting stays. See Hilton v. Braunskill, 481 U.S. 770,777 (1987) 

(remanding for reconsideration of the government's motion for a stay). Finally, the public 

interest would be harmed if a hastily convened commission was permitted to go forward prior 

to an opportunity for Supreme Court re vie^.^ 

ii. Mr. Hamdan will be irreparably injured if the stay is 
denied. 

There is also good cause to stay the mandate because Mr. Hamdan will be irreparably 

injured if his commission is allowed to go forward without Supreme Court review. Fed. R. 

App. P. 41(d)(2); D.C. Cir. R. 41(a)(2); Postal Sewice, 481 U.S. at 1302-03. There are at 

least three concrete harms to Mr. Hamdan that demonstrate irreparable injury sufficient to 

stay the mandate. Postal Service, 481 U.S. at 1302-03 (harm requirement satisfied where 

Indeed, if expediency was truly an important goal for the Government, its decision to 
prosecute Mr. Hamdan via this commission-rather than, for example, a court-martial-is entirely 
illogical. See 10 U.S.C. 9 818 (permitting trial by the existing system of courts-martial and 
conferring jurisdiction over violations of the laws of war); id. 8 810 ("When any person subject to 
this chapter is placed in arrest or confinement prior to trial, immediate steps shall be taken to inform 
him of the specific wrong of which he is accused and to try him or to dismiss the charges and release 
him."). 
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temporary reinstatement of discharged employee will send a negative message to other 

employees). 

First, the right Mr. Hamdan seeks to vindicate is the right not to be tried at all by this 

military commission. If the mandate issues before the Supreme Court has the opportunity to 

review Mr. Hamdan's case, the trial proceedings will resume where they left off. Mr. 

Hamdan will be asked to enter a plea pursuant to rules that do not facially permit Alford or 

conditionsll pleas. Substmtial aspects of the rights Hamdan asserts in this petition will be 

vitiated by the resumption of the trial, and they will be impossible for the federal courts to 

fully vindicate ex post. Likewise, issuance of the mandate before Supreme Court resolution 

would subject Hamdan to trial by military commission even as he presses his challenge in 

Article III courts to the jurisdiction of those commissions to try him. CJ: Gilliam v. Foster, 

75 F.3d 881,904 (4th Cir. 1996) (en banc) ("[A] portion of the constitutional protection [the 

Double Jeopardy Clause] affords would be irreparably lost if Petitioners were forced to 

endure the second trial before seeking to vindicate their constitutional rights at the federal 

level." (quoting Abney v. United States, 431 U.S. 651,660 (1997)). 

In this respect, the issue is the same as that governing abstention, where the Court in 

this case has already concluded that "setting aside the judgment after trial and conviction 

insufficiently redresses the defendant's right not to be tried by a tribunal that has no 

jurisdiction." Slip op. at 6 (citing Abney, 43 1 U.S. at 662); cf. McSurely v. McClellan, 697 

F.2d 309,3 17 (D.C. Cir. 1982) ("A showing of irreparable injury will generally be automatic 

from invocation of the immunity doctrine if the trial has begun or will commence during the 

pendency of the petitioner's appeal. "). 

Second, if the mandate issues before Supreme Court review and the commission 

resumes, it will irreversibly provide the prosecution a preview of Mr. Harndan's trial defense. 

This Circuit has already acknowledged this as an irreparable injury, and in a context that 

involved simple exclusion from the United States in immigration proceedings, and not the far 
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more burdensome and stigmatizing possibility of a criminal conviction with life 

imprisonment. In Rafeedie v. INS, 880 F.2d 506, 517 (D.C. Cir. 1989), then-Judge Douglas 

Ginsburg pointed to the "substantial practical litigation advantage" forfeited by forcing the 

petitioner to go through a summary exclusion proceeding when he claimed he was entitled to 

a more robust plenary procedure. The Government had argued that he should go through the 

summary proceeding first, and only if excluded should he be able to challenge the process. 

This Court disagreed due to the irreparable injury engendered by forcing a preview of the 

defense: 

Rafeedie will suffer a judicially cognizable injury in that he will thus 
be deprived of a "substantial practical litigation advantage." Rafeedie 
spells out this dilemma: if he presents his defense in a 9 235(c) 
proceeding, and a court later finds that section inapplicable to him, the 
INS will nevertheless know his defense in advance of any subsequent 
9 236 proceeding; if, however, he does not present his factual defense 
now, he risks forsaking his only opportunity to present a factual 
defense. . . Rafeedie has thus established a significant and irreparable 
injury. 

Id. at 518 (emphasis added). Cf United States v. Philip Morris Inc., 3 14 F.3d 612, 622 (D.C. 

Cir. 2003) (granting a stay upon finding that "the general injury caused by the breach of the 

attorney-client privilege and the harm resulting from the disclosure of privileged documents 

to an adverse party is clear enough" to satisfy the irreparable injury prong). 

Third, if the mandate issues, Judge Robertson's injunction barring Mr. Hamdan's 

continued placement in solitary confinement will cease. Mr. Hamdan has already been 

subject to eleven months of solitary confinement, and, as the only evidence relevant to this 

issue and in the record confirms, continued solitary confinement threatens Mr. Hamdan's 

health and ability to defend himself at trial. See Brief of Amici Curiae Human Rights First, 

Physicians for Human Rights, et al, in Support of Petitioner at 9-18 (solitary confinement 

seriously impairs an ability to defend, and Mr. Hamdan is vulnerable to the consequences of 

solitary confinement). The harm to Mr. Hamdan's ability to defend himself by a return to 
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solitary confinement is at least as harmful as the symbolic harms held to favor a stay in other 

cases. Postal Service, 481 U.S. at 1302-03 (equities favor stay where employer will face 

irreparable harm because "temporary reinstatement of [a discharged employee], a convicted 

criminal, will seriously impair the applicant's ability to impress the seriousness of the Postal 

Service's mission upon its workers."). 

Fourth, if this Court does not grant a stay, there is a possibility that Mr. Harridan's 

trial proceedings at Guantanamo may occur at the same time as his Reply Brief in the 

Supreme Court is due. Because commission proceedings have not been scheduled, it is 

impossible to know whether this possibility will materialize. If it does, Petitioner cannot 

hope to adequately pursue his claims simultaneously in both Washington and Cuba, given the 

amorphous and uniquely difficult nature of the proceedings in Guantanamo and the lack of 

sufficient access to research materials and law libraries. Both Mr. Hamdan and the judicial 

branch will suffer if the petitioner in such a pivotal case cannot pursue his claims with the 

utmost vigor. Indeed, the Government itself suffers in that scenario, given its interest in 

making sure that the proceedings in Guantanamo command the respect of the international 

community and of its own citizens. 

In sum, if military commissions are worth conducting, they are worth conducting 

lawfully and being perceived as so conducted. Their deployment in jurisdictionally dubious 

contexts or in legally clouded conditions can only work a disservice to their potential utility 

when confined to proper circumstances and conducted under legally appropriate ground rules. 

Only the Supreme Court's prompt and decisive resolution of the questions presented by the 

use of military commissions in the circumstances of this case can dispel those clouds swiftly 

and with the certitude that those conditions require. 

Petitioner has acted with the utmost of dispatch to ensure that the Supreme Court can 

resolve his Petition at its first available date, the first Conference, on September 26,2005. 

Accordingly, only a brief stay is necessary. 
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CONCLUSION 

For all the foregoing reasons, the Motion should be granted and this Court's mandate 

should be stayed pending the Supreme Court's review of Mr. Hamdan's Petition for 

Certiorari. 

Respectfully submitted this 1 lth day of August, 2005. 

/s/ Neal Katyal 
Neai Katyai (D.C. Bar No. 46207 1) 
600 New Jersey Avenue, NW 
Washington, D.C. 20001 
(202) 662-9000 
Lt. Commander Charles D. Swift 
Office of Military Commissions 
U.S. Department of Defense 
193 1 Jefferson Davis Hwy. Suite 103 
Arlington, VA 22202 
(703) 607- 1521 

Benjamin S. Sharp (D.C. Bar No. 21 1623) 
Joseph M. McMillan (pro hac vice) 
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Respondents have done everything possible to avoid 
review of their military commissions—from contesting 
Petitioner’s right to seek habeas relief, to holding trials at 
Guantanamo, to changing commission rules after trials have 
begun. These maneuvers only underscore the commissions’ 
basic flaw: They are  “built upon no settled principles,” are 
“entirely arbitrary in [their] decisions,” and are “in truth and 
reality no law.” Reid v. Covert, 354 U.S. 1, 26 (1957) (plurality) 
(quoting William Blackstone, 1 Commentaries *413). 

1. Petitioner faces a military commission, the first in over 
50 years, that abandons tradition, the UCMJ, and the Geneva 
Conventions. At issue is whether the President can 
supersede established civilian and military judicial systems. 
“No graver question was ever considered by this court, nor 
one which more nearly concerns the rights of the whole 
people...” Ex parte Milligan, 71 U.S. 2, 11819 (1866). Over 600 
law professors have argued that these commissions violate 
separation of powers and international law. Rep. App. 72a 
103a. Despite disagreement on the merits, the district court 
and court of appeals found these collateral issues 
jurisdictional and did not abstain. 

Trial will neither modify these critical structural issues 
nor permit their disappearance. They will inexorably recur. 
A record will not illuminate whether Congress’ 
authorization of “necessary and appropriate force” authorizes 
this commission; nor will it illuminate the failure to provide 
Geneva Convention immunities. Trial will not settle whether 
the Court’s detention decisions apply to this commission. 
Compare Pet. App. 6a (applying Hamdi v. Rumsfeld, 124 S. Ct. 
2633 (2004)) with Padilla v. Hanft, – F. 3d – (Sept. 9, 2005), slip 
op., at 20 (suggesting detention is less harmful than trial). 

A trial will shed no light on how Milligan and the 
explicitly circumscribed Ex Parte Quirin, 317 U.S. 1, 4546 
(1942) apply to human beings not alleged to have taken up 
arms against the U.S. Compare Padilla, slip op., at 11 (Quirin 
applicable because  “like Hamdi, Padilla took up arms 
against United States forces in” Afghanistan) with Pet. App.
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2 

62a67a (Hamdan’s charge, unlike Hamdi and Padilla, which 
concerns civilwar conduct going back to 1996, but not 
taking up arms against the U.S.). The allegations against 
Hamdan are, at most, the same ones for which Lambdin 
Milligan was convicted. Milligan, 71 U.S., at 45, 27 (Milligan 
charged with  “conspiring to seize munitions of war” and 
“joining and aiding…a secret society…for the purpose of 
overthrowing the Government” and “found guilty on all the 
charges”). For Milligan not to protect Hamdan would suggest 
that the Constitution does not protect human dignity, or the 
separation of powers, at Guantanamo—a conclusion at odds 
with Rasul v. Bush, 124 S. Ct. 2686, 2698 n.15 (2004). Pet. 1516. 

The lengthy delay occasioned by waiting for the shifting 
commission process to conclude–a delay that will preclude 
this Court from hearing another commission case for many 
years–strongly counsels for certiorari. Delay imposes severe 
hardships, to Hamdan, Rep. App. 59a71a, and to the nation’s 
vital interests. E.g., Amicus Briefs filed by Retired Generals 
and Admirals, Chief Defense Counsel, and Human Rights 
First. The need for immediate review is no less now than it 
was in Quirin and other cases, Pet. 910; indeed, it is more. 

2. An interlocutory posture is not a jurisdictional bar to 
certiorari. Nor is it a prudential bar, for reasons the Solicitor 
General articulated clearly in United States v. Phillip Morris, 
No. 0592. 1 Respondents cite no authority applying any rule 

1 Respondents’ Phillip Morris Petition, attached as Rep. App. A, fully 
refutes the claims they advance here: 
“But the Court has recognized that ‘there is no absolute bar to review of 

nonfinal judgments of the lower federal courts’…. See, e.g., Mazurek v. 
Armstrong, 520 U.S. 968, 975 (1997).” Id., at 23. 
“The Court has not hesitated to review an interlocutory decision when 

‘it is necessary to prevent extraordinary inconvenience and 
embarrassment in the conduct of the cause.’ Indeed, this Court has 
granted [interlocutory] review…innumerable times.” Id., at 24 (footnote 
and citations omitted, listing nine examples since 2000). 
“[T]he issue presents a vitally important and recurring question that has 

major consequences for this important case.” Id., at 24. 
“[T]he court of appeals would be unlikely to issue a decision until 2007. 

Under the best of circumstances, this Court would not receive a petition 
for writ of certiorari before the summer of 2007.” Id., at 2526 & n. 
“[T]his Court has repeatedly granted review of interlocutory court of 

appeals decisions in similar circumstances involving issues of far less 
significance…Norfolk Southern Railway v. Kirby, 125 S. Ct. 385 (2004)…,
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against interlocutory review to military court cases, let alone 
commission or habeas challenges. On all scores, Quirin, the 
closest precedent, dictates that review should occur now. In 
the next closest precedent, Solorio v. United States, 483 U.S. 
435 (1987), the Court rejected the same interlocutory 
objections urged by the Solicitor General here. Rep. App. 7a 
10a. The questions presented are far graver than the service 
connection test at issue in Solorio. 2 

a. This is not a criminal interlocutory appeal, as 
Respondents argue with respect to every other aspect of this 
trial.  Pet. 30.  The Petition challenges an ad hoc commission. 
It does not challenge courtsmartial or civilian criminal 
systems, which are expressly authorized by Congress, time 
tested, and subject to direct oversight by federal courts. Yet 
Respondents seek to harvest the benefit of rules from these 
fora. The panel itself rejected this logic, finding Quirin, not 
Schlesinger v. Councilman, 420 U.S. 738 (1975), the appropriate 
lens for viewing prudential doctrines like abstention. 
Respondents have even argued that the panel decided all 
issues with respect to commissions. Rep. App. 25a45a. 
These judgments are final, not interlocutory. Returning to 
the district court serves no purpose. It is by no means clear 
that the panel’s rulings can be revisited later, at any time. 

Even if this were a typical case, strong reasons militate 
in favor of review. The court of appeals has already found 
the collateralorder doctrine applicable, recognizing that 
“setting aside the judgment after trial” would not address 
Mr. Hamdan’s claims. Pet. App. 4a (citing Abney v. United 
States, 431 U.S. 651, 662 (1977)). 3 Hamdan asserts a right not 

which involved narrow issues of maritime liability…Nevertheless, the 
Court granted review to decide—before the district court had determined 
petitioner’s liability in the maritime contract dispute…” Id., at 2627 
(footnote listing additional cases omitted). 
2 The Court has consistently recognized that military jurisdiction is harsh 
even at its best, and has therefore policed jurisdiction before trials begin. 
E.g., Toth v. Quarles, 350 U.S. 11 (1955). 
3 Like the Petitioners in Helstoski and Abney, Mr. Hamdan contends that he 
is immune from trial. Pet. App. 29a (“The government does not dispute 
the proposition that prisoners of war may not be tried by military 
tribunal.”). Petitioner believes that the commission is not lawfully
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to be tried. That right is irretrievably lost upon trial. E.g., 
Helstoski v. Meanor, 442 U.S. 500 (1979) (examining pretrial a 
defendant’s immunity under Speech and Debate Clause). 
Just as ordinary concerns against interlocutory review are 
“not very persuasive as to the extremely small class of 
criminal cases brought against Members of Congress,” 
United States v. Myers, 635 F.2d 932, 936 (2d Cir. 1980), they 
are not persuasive as to the first commission in a halfcentury. 

Proceduralists in particular should reject Respondents’ 
attempt to apply rules from conventional settings. Robert 
Cover, For James Wm. Moore: Some Reflections on a Reading of 
the Rules, 84 Yale L.J. 718 (1975); Duren v. Missouri, 439 U.S. 
357 (1979). Unlike judges, commission members lack 
independence and often do not explain their reasoning in 
opinions. Nor does the commission employ a jury–and 
encroachment on the jury function traditionally warrants 
interlocutory review. E.g., Beacon Theat. v. Westover, 359 U.S. 
500, 501 (1959) (“We granted certiorari because ‘Maintenance 
of the jury as a factfinding body is of such importance…that 
any seeming curtailment of the right to a jury trial should be 
scrutinized with the utmost care.’”) (citations omitted). And 
Respondents do not defend their process against allegations 
by their own prosecutors that the commission was 
handpicked to ensure Hamdan’s conviction and that 
exculpatory evidence would not be given to him. Unlike 
established systems, this type of trial record will obscure 
more than it illuminates. Pet. 28, 96a; Phillip Morris Pet. 26. 

b. Not only are the most basic threshold questions–such 
as whether the Constitution and treaties even apply to these 

authorized. Putting him in a trial will aggravate, not alleviate, these legal 
objections. See Sell v. United States, 539 U.S. 166, 17677 (2003) (reviewing, 
interlocutorily, medication of defendant before trial because of “clear 
constitutional importance” and harm that would occur during trial); 
Bunting v. Mellen, 124 S. Ct. 1750, 1754 (2004) (Scalia, J., dissenting from 
denial of certiorari) (collateral issue review appropriate “to clarify 
constitutional rights without undue delay”); In re Sealed Case, 893 F.2d 363, 
36668 (D.C. Cir. 1990); U.S. Pet. Cert., In re Cheney, No. 03475, at 2324 
(“Where, as here, the separationofpowers arguments…are logically 
antecedent....it serves no purpose to require the President or Vice President 
to assert privilege claims before permitting an interlocutory appeal.”).
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trials–undecided by the Court; the rules for the trial are in 
constant flux. Respondents admit that they changed the 
rules a week before their brief was filed in this Court, just as 
they changed the rules on the eve of filing their briefs in 
Padilla, Hamdi, and Rasul. The commission now looks like 
none other in American history, rendering Respondents’ 
reliance on Quirin even more untenable. With constantly 
shifting terms and conditions, the commissions resemble an 
automobile dealership instead of a legal tribunal dispensing 
American justice and protecting human dignity. 4 

The rule changes expose the central problem: the 
commission is not founded on law; it is a contrived system 
subject to change at the whim of the President. If he can 
change the rules this way today, he can change them back 
tomorrow, and then change them again the day after, with 
the Petitioner’s life (and deathpenalty eligibility) hanging in 
the balance. The President should not be allowed to  “play 
ducks and drakes with the judiciary,” Baker v. Carr, 369 U.S. 
186, 268 (Frankfurter, J., joined by Harlan, J., dissenting). As 
Carmell v. Texas, 529 U.S. 513, 533 (2000) held,  “[t]here is 
plainly a fundamental fairness interest, even apart from any 
claim of reliance or notice, in having the government abide 
by the rules of law it establishes…” 

If the rule of law means anything, it means that rules are 

4 For example, the new rule changes strip two of three commission 
members of their votes on legal questions. The Presiding Officer had 
previously tried to do this, but Hamdan objected, claiming it was illegal 
and prejudiced him. Reply App. 52a56a. In 2004, the head of the 
commissions (the Appointing Authority) agreed, concluding that the 
President’s Order identifies  “only one instance in which the Presiding 
Officer may act on an issue of law or fact on his own.” Id., at 57a. The 
Secretary of Defense has now overruled the Appointing Authority, 
without notice or opportunity for comment. The members were stripped 
of their votes ten months after oral argument (but before their decisions) on 
multiple legal challenges to the commissions, raising additional suspicions 
about the monolithic rulemaking and prosecuting entity. 

Respondents suggest Petitioner might not be excluded from the 
courtroom. However, as the district court found, the prosecution will 
exclude him for two days. Pet. App. 45a. Respondents suggest 
commission membership may change, but the Appointing Authority has 
already ruled that out, http://www.defenselink.mil/transcripts/2005/tr 
200508313821.html (“one more” member needed on Hamdan’s case). In 
any case, the Presiding Officer would remain, not alleviating the problem.
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known in advance, generally applied, and not subject to 
change, particularly after the presiding officer and factfinder 
have been empaneled.  “Law is something more than mere 
will exerted as an act of power. It must not be a special rule 
for a particular person or a particular case.” Hurtado v. 
California, 110 U.S. 516, 53536 (1884); Marbury v. Madison, 5 
U.S. (1 Cranch) 137, 163 (1803) (a “government of laws, and 
not of men”). 5 The Government’s attempt to evade certiorari 
through herkyjerky late changes merely demonstrates the 
system’s inherent instability and the constitutional need for 
immediate judicial review and legislation establishing rules. 

c. This Court has not subjected habeas cases to its rules 
for interlocutory appeals. Had it done so, Respondents’ 
leading precedent, Quirin, would not have been heard. 
Rather, “[i]n analyzing the finality of a judgment in a habeas 
corpus or prohibition proceeding, the Supreme Court has 
recognized that such proceedings are independent matters 
and that a final judgment rendered therein is reviewable 
regardless of the status of a related prosecution.” R. L. Stern, 
et al., Supreme Court Practice 161 (8th ed. 2002). The Court’s 
first foray into habeas in the nationalsecurity context, Ex 
parte Bollman, 8 U.S. 75 (1807), confirms this understanding. 6 

For example, when a defendant charged under a state 

5 See Weaver v. Graham, 450 U.S. 24, 29 n.10 (1981) (“The ex post facto 
prohibition also upholds the separation of powers by confining the 
legislature to penal decisions with prospective effect and the judiciary and 
executive to applications of existing penal law”); United States v. Brown, 
381 U.S. 437, 455 n.29 (1965); Rogers v. Tennessee, 532 U.S. 451, 460 (2001). 
The Court has been wary of retroactive changes. E.g., Bowen v. Georgetown 
Univ. Hosp., 488 U.S. 204 (1988). They are  “contrary to fundamental 
notions of justice,” Kaiser Aluminum v. Bonjorno, 494 U.S. 827, 855 (1990) 
(Scalia, J., concurring), in that they upset an accused’s expectations and 
compromise crafting defense strategy. Calder v. Bull, 3 U.S. 386 (1798). 
6 The petitioners were charged with participating in a conspiracy to 
overthrow the U.S. That the petition was filed before trial had commenced 
was held irrelevant. As Chief Justice Marshall wrote, a “question brought 
forward on a habeas corpu[s] is always distinct from that which is 
involved in the cause itself…and therefore these questions are separated, 
and may be decided in different courts.” 8 U.S., at 101. Although the Court 
knew the case might “excite and agitate the passions of men,” it found a 
need to decide it, for “[w]hether this inquiry be directed to the fact or to 
the law, none can be more solemn, none more important to the citizen or 
to the government; none can more affect the safety of both.” Id. at 125.

Page 32 of 462
Hamdan v. Rumsfeld Litigation
Supreme Court & D.C. Circuit



7 

“antisecret organization” statute brought a pretrial habeas 
challenge to the statute’s legality, the Court held that a habeas 
action “is quite unlike the fragmentary or branch proceeding 
. . . held to be interlocutory only,” and that a habeas decision 
“refusing to discharge him is a final judgment in that suit 
and subject to review by this Court.” New York ex. rel Bryant 
v. Zimmerman, 278 U.S. 63, 7071 (1928). This rule “has been 
respected and given effect in an unbroken line of…decisions 
…[and] followed in other cases,” id. at 71; Rescue Army v. 
Mun. Court, 331 U.S. 549, 56667 (1947) (rule “well settled”); 
Holmes v. Jennison, 39 U.S. 540, 56465 (1840). Moreover, the 
prospect of renewal of a habeas petition does not deprive a 
judgment of finality. Betts v. Brady, 316 U.S. 455, 461 (1942). 

d. This Court has regularly reviewed, over the objection 
of the Solicitor General, interlocutory criminal cases. E.g., 
Bates v. United States, 522 U.S. 23 (1997); Solorio, supra; Oliver 
v. United States, 466 U.S. 170 (1984).  “[T]he interlocutory 
status of the case may be no impediment to certiorari where 
the opinion of the court below has decided an important 
issue, otherwise worthy of review, and Supreme Court 
intervention may serve to hasten or finally resolve the 
litigation.” Stern, supra, at 260; Estelle v. Gamble, 429 U.S. 97, 
103 (1976); Land v. Dollar, 330 U.S. 731, 734 n.2 (1947); United 
States v. Gen. Motors, 323 U.S. 373, 377 (1945). This Petition 
presents the ultimate questions raised by Hamdan’s case, 
and they have been fully decided below. 

Furthermore, the Court has heard interlocutory appeals 
to resolve issues of importance to other cases. Stern, supra, at 
25960 (citing 18 cases); Cent. Bank v. First Interstate Bank, 511 
U.S. 164, 170 (1994); Santa Fe Indus. v. Green, 430 U.S. 462 
(1977); Ernst & Ernst v. Hochfelder, 425 U.S. 185, 193 (1976). 
Respondents have argued that the decision below not only 
resolves all challenges to all commissions, but most all 
claims brought by the hundreds of Guantanamo detainees. 7 

7 The questions presented are cleanly distinct from Petitioner’s guilt or 
innocence, and concern the same matters that led the district court to 
enjoin Hamdan’s commission. They do not concern an accidental “classic 
‘trial error,’” Arizona v. Fulminante, 499 U.S 279, 309 (1991), but rather the 
systemized and foreseeable denial of fundamental rights that amount to 
“structural defects in the constitution of the trial mechanism [itself], [and] 
which defy analysis by ‘harmlesserror’ standards.” Id.
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e. Finally, prudential reasons to defer review do not 
apply, since federal jurisdiction has already been exercised 
to decide fundamental issues. 8 Unlike the ordinary case, 
where a panel decision might be questioned by another 
Circuit, this decision is the law of the nation. Denying 
certiorari freezes that law into place for years to come. 

As such, Respondents’ abstention argument militates in 
favor of certiorari. If prudence requires courts to stay silent, 
denying certiorari would leave in place a court of appeals’ 
decision that is anything but silent. The many virtues of 
judicial inaction are not furthered by denying review of a 
case where the Government itself contends that the panel 
reached out improperly to decide key issues. See Korematsu v. 
United States, 323 U.S. 214, 246 (1944) (Jackson, J., dissenting). 9 

3. By overreading one footnote (in Eisentrager) and 
underreading another (in Rasul), the court of appeals created 
a legal black hole where no law applies. In this setting, 
individuals will not merely be detained, but tried and 
sentenced to life imprisonment and even death. 

Respondents’ characterizations of the panel’s decision 
are belied by their own representations in al Odah, where 
they argued that Hamdan binds the court of appeals on 

8 At most, Respondents’ claim militates in favor of granting the Petition 
while commission proceedings are underway, or for deferring its 
consideration until those proceedings conclude, not denying the writ 
altogether. See Stern, supra, at 311, 451; Medellin v. Dretke, 125 S. Ct. 2088, 
2105 (O’Connor, J., dissenting). The statutory restrictions on review of 
statecourt proceedings in Medellin are not applicable here. Id., at 209092. 
9 Respondents’ contention that the district court should have abstained is 
wrong and was properly rejected by both the court of appeals and district 
court.  Pet. App. 3a, 23a; Hamdan Ct. App. Br. 831. Respondents’ 
speculation that Petitioner may be acquitted does not diminish the need 
for this Court’s immediate review. Issues of militarycourt jurisdiction are 
unique because an accused cannot secure the benefit of an acquittal. See 
United States v. Ball, 163 U.S. 662, 669 (1896) (“an acquittal before a court 
having no jurisdiction is, of course,…no bar to subsequent indictment and 
trial in a court which has jurisdiction of the offence.”); Rep. App. 59a71a. 

Even if the Commission found Hamdan not guilty, the Appointing 
Authority and Review Board could send his case back. 32 C.F.R. §9.5(p). 
Commission rules permit Hamdan to be charged with another offense 
(such as conspiring to commit some other offense, or even aiding and 
abetting the very same object offenses for which he is currently charged). 
Id. Cf. Spencer v. Kemna, 523 U.S. 1, 18 (1998) (“capable of repetition, yet 
evading review”). As long as the Military Order stands, Respondents can 
bring new charges—and subject Hamdan to new trials—ad infinitum.
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matters such as whether the Constitution and Geneva 
Conventions protect detainees at Guantanamo. Rep. App. 
11a24a. Furthermore, elaboration of Rasul is easier in a case 
involving criminal prosecution (with life imprisonment and 
the stigma of conviction at stake)a context where the 
Constitution, UCMJ, and treaties provide far more rights. 
For example, GPW Arts. 3 and 102 speak of trial rights, as do 
many constitutional and UCMJ provisions. This Court’s 
recognition of Petitioner’s rights would not automatically 
extend to noncommission detainees. The al Odah cases 
involve myriad individuals of diverse citizenship, captured 
in a variety of conflicts.  Before wading into them, the Court 
should provide guidance in a single, cleanly presented case. 10 

4. Unlike the court below, other circuits have held that 
the habeas statute permits treaties to be judicially enforced. 
Ogbudimkpa v. Ashcroft, 342 F.3d 207, 219 (3d Cir. 2003); Wang 
v. Ashcroft, 320 F.3d 130 (2d Cir. 2003). Wang did not rely on 
“rights created by a statute.” Opp. Br. 20. The portion of 
Wang Respondents quote is a summary of a lawyer’s 
argument, not its holding. Wang relied on the treaty, 
implemented in domestic law via statute, and used habeas to 
enforce it. 320 F.3d at 141 n.16. In this case, there is no 
dispute that the GPW has been implemented by AR 1908, 

10 Respondents’ brief is marred by numerous errors. First, some claims 
are wrong. The guilt phase of trial was not  “one month” away; on the 
morning of the district court’s ruling the Presiding Officer indicated that it 
was many months away. (To date, no discovery order has issued 
permitting access to inculpatory or exculpatory material.) Petitioner did 
raise 10 U.S.C. 3037 in his D.C. Circuit brief at pp. 15 and 63. Hamdan does 
challenge his detention, Habeas Pet., at 25. The claim that Petitioner will 
remain detained as an  “enemy combatant” cannot be assumed given the 
pending appeal in al Odah. Conspiracy is not a standalone offense triable 
under the laws of war, see Amicus Br. of Professors Martinez and Danner, 
http://www.law.georgetown.edu/faculty/nkk/documents/dannermarti 
nezamicus.pdf. Review in Quirin was not due to an “imminent execution,” 
and the Government tellingly cites to nothing to support its claim. Quirin 
was heard before the verdicts, not before sentencing. 317 U.S. at 1920. 

Second, some claims contradict one another, such as the assertion that 
this case implicates the  “most sensitive national security concerns,” and 
the simultaneous claims that the number of commission cases is “small,” 
Opp. Br., at 16, and Petitioner would be detained anyway, id., at 13. 

Third, some claims are simply incredible, such as the claim that 
Respondents fear the delay from certiorari, Opp. Br., at 16, in light of the 
near threeyear delay in merely charging Petitioner. Rep. App. 68a.
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and would be enforced under Wang’s rationale.  Pet. 2425. 11 

5. Common Article 3, on which the court below broke 
with the Second Circuit and was itself divided, provides yet 
another reason for certiorari. No vehicle problems exist; the 
panel fully reached the merits. As amici 304 Parliamentarians 
point out, even if the GPW is not judicially enforceable, this 
Court’s elimination of the panel’s merits holding is critical to 
vindicate diplomatic and militaryenforcement mechanisms. 
Because the panel rested on statutes explicitly incorporating 
laws of war, 10 U.S.C. 821; Murray v. The Schooner Charming 
Betsy, 6 U.S. 64 (1804), this case is an ideal vehicle to examine 
whether the GPW applies to the “war on terror.” 

6. Respondents’ claims at pp. 2729 are irrelevant. 
Petitioner does not dispute the existence of “armed conflict,” 
the question is whether the resolution permitting “necessary 
and appropriate force” authorizes this commission, particularly 
when the panel found the laws of war inapplicable. Milligan 
requires applying the benefits, as well as the burdens, of the 
laws of war to defendants; under the panel’s reasoning, no 
law exists for Hamdan to violate. Pet. 1215. 

CONCLUSION 
Review would enable this Court to preserve a status quo 

that has existed for more than a halfcentury, and permits 
the Court to examine Respondents’ revolutionary proposals 
before they indelibly alter the charter of American justice. In 
this unique setting, certiorari is the prudent course. 

11 Petitioner has consistently maintained that he is not a member of al 
Qaeda or of any armed forces. Respondents do not allege that Petitioner 
engaged in hostilities; that is why Petitioner is protected under Art. 
4(a)(4), which covers “[p]ersons who accompany the armed forces without 
actually being members thereof.” Even if the CSRT labeled Hamdan an 
enemy combatant, a determination not in the record, he would be 
protected under Art. 4(a)(1). That article protects alQaeda members who 
were “militi[a] or volunteer corps forming part of” Taliban forces. For this 
reason, the Government told the district court that the CSRT had “zero 
effect” on the case, C.A. App. 25051, but now, inconsistently, relies on it. 

Petitioner need not fulfill the criteria of Art. 4(a)(2), as he explicitly 
argued below. Hamdan Ct. App. Br., 4749. As the district court correctly 
found, the circumstances of his capture, his insistence upon innocence, 
and his claims to GPW protection establish “doubt” sufficient to require 
an Article 5 tribunal, and further resolution as to which specific subsection 
cannot take place until after that tribunal.  Pet. App. 28a32a.
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REPLY APPENDIX A 
No. 0592 

In the Supreme Court of the United States 
UNITED STATES OF AMERICA, PETITIONER 

v. 
PHILIP MORRIS USA, INC., ET AL. 

ON PETITION FOR A WRIT OF CERTIORARI 
TO THE UNITED STATES COURT OF APPEALS 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 
PETITION FOR A WRIT OF CERTIORARI 

EDWIN S. KNEEDLER 
Acting Solicitor General 
Counsel of Record 
PETER D. KEISLER 
Assistant Attorney General 
MICHAEL R. DREEBEN 
Deputy Solicitor General 
JEFFREY P. MINEAR 
Assistant to the Solicitor 
General 

SHARON Y. EUBANKS 
STEPHEN D. BRODY 
FRANK J. MARINE 
MARK B. STERN 
ALISA B. KLEIN 
MARK R. FREEMAN 
Attorneys 
Department of Justice 
Washington, D.C. 205300001 
(202) 5142217 

QUESTION PRESENTED 
Whether the district court's equitable jurisdiction to 

issue  “appropriate orders” to  “prevent and restrain” 
violations of the Racketeer Influenced and Corrupt 
Organizations Act (RICO), 18 U.S.C. 1964(a), encompasses 
the remedial authority to order disgorgement of illegally 
obtained proceeds.
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….. 
II. THE INTERLOCUTORY CHARACTER OF THE 

COURT OF APPEALS' DECISION IN THIS INSTANCE 
WEIGHS IN FAVOR OF THIS COURT'S REVIEW 

The United States has pointed out in numerous 
instances that the interlocutory character of a court of 
appeals' decision normally counsels against this Court's 
immediate review because the proceeding in the lower court 
may obviate the need for the Court's intervention. See, e.g., 
Brotherhood of Locomotive Firemen & Enginemen v. Bangor & 
Aroostook R.R., 389 U.S. 327, 328 (1967). But the Court has 
recognized that "there is no absolute bar to review of 
nonfinal judgments of the lower federal courts" and that the 
interlocutory character of a decision affects only the 
prudential calculus of whether certiorari should be granted. 
See, e.g., Mazurek v. Armstrong, 520 U.S. 968, 975 (1997) (per 
curiam) (summarily reversing an interlocutory order). When 
"there is some important and clearcut issue of law that is 
fundamental to the further conduct of the case and that 
would otherwise qualify as a basis for certiorari, the case 
may be reviewed despite its interlocutory status." Robert L. 
Stern et al., Supreme Court Practice 259 (8th ed. 2002). The 
Court has not hesitated to review an interlocutory decision 
when "it is necessary to prevent extraordinary inconvenience 
and embarrassment in the conduct of the cause." American 
Constr. Co. v. Jacksonville, Tampa & Key West Ry., 148 U.S. 372, 
384 (1893). Indeed, this Court has granted review of 
interlocutory court of appeals decisions, decided pursuant to 
28 U.S.C. 1292(b), innumerable times. 

[footnote]  For  a  few  recent  examples,  see,  e.g.,  Cutter  v. 
Wilkinson, 125 S. Ct. 2113 (2005); Norfolk S. Ry. v. Kirby, 125 S. Ct. 385 
(2004); Jones v. R.R. Donnelley & Sons Co., 541 U.S. 369 (2004); Gratz 
v.  Bollinger,  539  U.S.  244  (2003);  Beneficial  Nat’l  Bank  v.  Anderson, 
539 U.S. 1  (2003); Breuer v. Jim’s Concrete of Brevard,  Inc., 538 U.S. 
691  (2003); Bartnicki v. Vopper, 532 U.S. 514  (2001); Green Tree Fin. 
Corp.Ala. v. Randolph, 531 U.S. 79 (2000); Harris Trust & Sav. Bank v. 
Salomon Smith Barney Inc., 530 U.S. 238 (2000). 

This case presents an instance in which the 
prudential considerations weigh heavily in favor of 
immediate review. The issue presented herewhether Section
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1964(a) authorizes a court to grant the government the 
remedy of equitable disgorgement in a RICO actionplainly 
warrants this Court's review for the reasons already stated: 
(1) the divided court of appeals' resolution of that issue is 
inconsistent with the decisions of this Court and other courts 
of appeals (pp. 919, supra); and (2) and the issue presents a 
vitally important and recurring question that has major 
consequences for this important case (pp. 2023, supra). The 
interlocutory character of the court of appeals' ruling on that 
issue should not preclude this Court's review where the 
interlocutory review process has produced an erroneous 
intermediate appellate court ruling that, if left undisturbed, 
would require the district court to fashion a remedy based 
on fundamentally mistaken principles of law. 

The district court determined five years ago that 
Section 1964(a) allows equitable disgorgement, Pet. App. 
117a121a, and it certified its May 24, 2004, order, despite the 
government's objection, for the limited purpose of obtaining 
guidance on whether the socalled "Carson standard" for 
disgorgement applies to this case. See id. at 148a153a. Over 
a forceful dissent, the court of appeals panel majority elected 
to go beyond the narrow issue that prompted the district 
court to certify its order. See id. at 37a49a, (Tatel, J., 
dissenting); see note 1, supra. Indulging respondents' 
"questionable tactics" (id. at 48a), the divided court reached 
out to decide an issue unnecessarily and contrary to the 
decisions of this Court, other courts of appeals, and the court 
of appeals' own precedent. See pp. 919, supra. 

That unwarranted and badly mistaken decision 
which the en banc court left unreviewed following a tie vote 
on whether to grant rehearingwill impair, rather than 
advance, the ultimate resolution of this case. The district 
court certified its order for interlocutory review to address 
the applicability of the Carson standard, which that court 
discerned to provide a "substantial ground for difference of 
opinion." See Pet. App. 151a (emphasis omitted). The court 
of appeals majority instead reached out to address an issue 
the availability of disgorgementover which the district court 
and the courts of appeals were heretofore in agreement. If 
the Court postpones correction of the court of appeals' 
mistaken guidance until after the district court issues an 
artificially constrained final judgment and this complex case 
traces a new route through the court of appeals, then the
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district court will be precluded from correctly resolving this 
litigation until remand proceedings can be convened at a far 
distant date. 

[footnote] Under the current schedule, posttrial briefing will not be 
completed  until October  2005.  See Order  #964A  (June  10,  2005). The 
district court could conceivably issue a final decision by early 2006, but 
even  if  the court of appeals undertook expedited  review,  the briefing  in 
the court of appeals would  likely not be completed until  the summer of 
2006. Given the massive record in this case, the court of appeals would be 
unlikely to issue a decision until 2007. Under the best of circumstances, 
this  Court  would  not  receive  a  petition  for writ  of  certiorari  before  the 
summer of 2007. If the Court granted the petition, it could not reasonably 
be  expected  to  issue  a  decision  until  2008.  Under  this  optimistic 
projection, remand proceedings would be unlikely to commence until late 
2008  at  the  earliest.  In  light  of  the  daunting  burden  the  district  court 
would face in recommencing proceedings three or more years from now 
in  this  complex  sixyearold  case,  the  Court  should  resolve  the 
correctness of the court of appeals’ interlocutory guidance during its 2005 
Term so that the district court can issue a final decision—relying on this 
Court’s definitive guidance—by the summer of 2006. 

The district court has not yet rendered a ruling on 
liability in this case, but respondents have no basis for 
expecting a favorable outcome. The government has put 
forward a powerful liability case, see note 7, supra, and the 
district court has provided no indication that the 
government has failed to carry its burden of proof. In any 
event, this Court has repeatedly granted review of 
interlocutory court of appeals decisions in similar 
circumstances involving issues of far less significance. For 
example, the Court recently reviewed an interlocutory court 
of appeals decision addressing remedial issues in advance of 
a liability determination in Norfolk Southern Railway v. Kirby, 
125 S. Ct. 385 (2004). That case, which involved narrow 
issues of maritime liability affecting a limited number of 
carriers, involved matters of far less pressing public 
importance than the issue involved here. Nevertheless, the 
Court granted review to decidebefore the district court had 
determined petitioner's liability in the maritime contract 
dispute whether petitioner was entitled to the protection of 
potential contractual liability limitations. See id. at 392.
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[footnote] The Court followed the same practice in Yamaha Motor 
Corp.,  U.S.A.  v.  Calhoun,  516  U.S.  199  (1996),  granting  review  to 
determine,  in  advance  of  a  liability  determination, whether  certain  state 
law remedies remain available to a personal injury claimant in a maritime 
wrongfuldeath suit. See id. at 204. The Court also followed that practice 
in Chan v. Korean Air Lines, Ltd., 490 U.S. 122 (1989), granting review, 
in advance of a liability determination, to determine whether the Warsaw 
Convention’s  limitation  on  damages  for  passenger  death applies  despite 
the  defendant’s  failure  to  provide  adequate notice  of  the  limitation.  See 
id. at 124. Similarly, the Court decided a case concerning the availability 
of  an  innocentowner  defense  in  a  civil  forfeiture  action  where  the 
claimant, on remand, could also defeat forfeiture by rebutting the finding 
of  probable  cause. United  States  v.  92 Buena Vista Ave., 507 U.S.  111 
(1993). Each of these cases reached the Court after the respective court of 
appeals rendered a decision through the interlocutory procedure set out in 
28 U.S.C.  1292(b).  See Kirby,  125 S. Ct.  at  392;  Yamaha,  516 U.S.  at 
204205; Chan, 490 U.S. at 124125; 92 Buena Vista Ave., 507 U.S. at 
116. 

In short, this case warrants the Court's attention at 
this critical juncture of the litigation. The court of appeals' 
mistaken interlocutory guidance not only presents an 
obstacle, rather than an aid, to the ultimate termination of 
the litigation, but it stands as a mistaken precedent that will 
continue to misdirect other courts and constrain the 
government's ability to seek full relief in future civil RICO 
cases. As the court of appeals panel itself acknowledged, its 
decision has created a circuit conflict, and the court of 
appeals' inability to decide the issue en banc ensures that the 
conflict will persist until this Court resolves it. 

CONCLUSION 
The petition for a writ of certiorari should be granted. 

Respectfully submitted. 

EDWIN S. KNEEDLER* 
Acting Solicitor General 

PETER D. KEISLER 
Assistant Attorney General 

MICHAEL R. DREEBEN 
Deputy Solicitor General
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JEFFREY P. MINEAR 
Assistant to the Solicitor General 
SHARON Y. EUBANKS 
STEPHEN D. BRODY 
FRANK J. MARINE 
MARK B. STERN 
ALISA B. KLEIN 
MARK R. FREEMAN 
Attorneys 

*12The Solicitor General is disqualified in this case.
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REPLY APPENDIX B 

In the Supreme Court of the United States 
October Term, 1985 

Richard Solorio, Petitioner 
v. 

United States of America 

On Petition for a Writ of Certiorari to the United States 
Court of Military Appeals 

BRIEF OF THE UNITED STATES IN OPPOSITION 

Charles Fried 
Solicitor General 
Department of Justice 
Washington, D.C. 20530 

…
The decision of the Court of Military Appeals is correct, 

it does not conflict with any decision of this Court, and it 
involves a jurisdictional issue that has no impact beyond the 
military justice system. Furthermore, petitioner's contentions 
are not ripe for this Court's review : petitioner's convictions 
have not yet been reviewed on direct appeal, and one of the 
questions in the petition was not raised in any of the lower 
courts. For these reasons, review by this Court is not 
warranted. 

1. This case is currently in an interlocutory posture. The 
Court of Military Appeals rendered its decision on a 
government appeal from the trial judge's dismissal of the 
charges against petitioner. Following that court's decision, 
petitioner was convicted and sentenced. Petitioner's sentence 
includes a term of confinement in excess of six months and a 
bad conduct discharge. If that sentence is upheld by the 
convening authority (see Art. 60, UCMJ, 10 U.S.C. (& Supp.
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II) 860), petitioner's convictions and sentence will be 
reviewed by the Coast Guard Court of Military Review 
under Article 66 of the UCMJ, 10 U.S.C. (& Supp. II) 866. If 
that court rules against him, petitioner will again be able to 
seek review by the Court of Military Appeals under Article 
67 of the UCMJ, 10 U.S.C. (& Supp. II) 867. Because a 
favorable decision by either court below on petitioner's 
pending appeal may render moot the claims that he has 
raised in his petition, review by this Court at this time would 
be premature. 

The record on petitioner's appeal from the judgment of 
conviction also provides a more complete factual 
background against which to consider the claims presented 
in the petition. Contrary to petitioner's assertion (Pet. 20), the 
trial on the merits has produced additional facts that are 
relevant to the issue of jurisdiction.' Accordingly, on 
petitioner's upcoming appeal, the Court of Military Review 
will be able to apply its expertise to the more complete 
factual record of the case, so as to present a better record for 
subsequent review. See Schlesinger v. Councilman, 420 U.S. 
738, 760 (1975) (noting that whether an offense is subject to 
prosecution by courtmartial is a "matter[] as to which the 
expertise of military courts is singularly relevant") ; see also 
id. at 760761 n.34. There is therefore no need for this Court 
to decide the claims presented by petitioner in the current 
posture of this case. 

Petitioner maintains (Pet. 19) that review by this Court 
is necessary at this time because a servicemember defendant 
may petition for a writ of certiorari only from a judgment of 
the Court of Military Appeals. Petitioner contends that his 
opportunity to seek review by this Court will be frustrated if 
the Court of Military Appeals declines to review his case 
again. That claim, however, is not persuasive. 

When Congress gave this Court certiorari jurisdiction in 
military cases, it gave the Court jurisdiction to review only 
the judgments of the Court of Military Appeals, and not the 
courts of military review. Congress restricted this Court's 
jurisdiction in that fashion to ensure that the cases coming to 
this Court would be only those involving issues of
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substantial national importance. See S. Rep. 9853, 98th 
Cong., 1st Sess. 811, 3334 (1983); H.R. Rep. 98549, 98th 
Cong., 1st Sess. 1617 (1983). If the Court of Military Appeals 
were to decline to review petitioner's case following the 
affirmance of his conviction, it would put petitioner in 
precisely the same position as if the court of military review 
had ruled against him in the first instance and the Court of 
Military Appeals had declined to review that ruling. The fact 
that the Court of Military Appeals has a screening function 
that is designed to limit the number of military cases 
reaching this Court should not provide a justification for 
relaxing the usual principles counseling against review of 
interlocutory decisions. 

5. We are informed that, for example, additional 
evidence of the impact of the offenses on the victims' 
families, which the Court of Military Appeals considered 
significant (Pet. App. 10a12a), was developed during the 
trial testimony of the victims' mothers, who did not appear 
at the pretrial hearing. It was also revealed during the trial 
that one of the victims had considered suicide 

In any event, the Court of Military Appeals has been 
sensitive to the fact that it must grant review before a 
defendant may seek review in this Court. Consistent with 
congressional concern as to the role that it plays in the 
process (S. Rep. 9853, supra, at 34), the Court of Military 
Appeals has in some cases granted review and summarily 
affirmed on the basis of its own longstanding precedents 
that have never been reviewed by this Court, apparently in 
order to allow the defendant to seek review in this Court. 

See, e.g., United States v. Spicer, 20 M.J. 188 (1985), cert. 
denied, No. 841978 (Oct. 21, 1985) ; United States v. 
Simmons, 21 M.J. 38 (1985), cert. denied, No. 85857 (Feb. 24, 
1986) United States v. Holman, 21 M.J. 149 (1985), cert. 
denied, No. 85963 (Jan. 13, 1986). 

Moreover, the decision by the Court of Military Appeals 
not to review petitioner's case would not prevent him from 
obtaining review of his claims by a federal court. Petitioner 
can collaterally attack his convictions by filing a petition for
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a writ of habeas corpus in federal district court, as Congress 
recognized when it limited direct review in this Court from 
the judgments of the military courts. See S. Rep. 9853, supra, 
at 3233. 

On the merits, petitioner's claims do not warrant further 
review. The courts below correctly applied this Court's 
decisions to the facts of this case, and petitioner has not 
presented any sufficient reason to justify further review. 

The Constitution (Art. I, § 8, Cl. 14) empowers Congress 
to provide for the courtmartial of servicemen for 
committing crimes. Whether an individual serviceman may 
be tried by a courtmartial for a particular crime turns on 
whether, on the facts of the case, the offense and the 
underlying conduct sufficiently affect the interests of the 
military as to be "serviceconnected." Councilman, 420 U.S. 
at 760; Rel f ord v. Commandant, 401 U.S. 355, 365369 (1971) 
; O'Callahan v. Parker, 395 U.S. 258 (1969). That inquiry 
requires a court to gauge "the impact of an offense on 
military discipline and effectiveness, * * * whether the 
military interest in deterring the offense is distinct from and 
greater than that of civilian society, and * * * whether the 
distinct military interest can be vindicated adequately in 
civilian courts." Councilman, 420 U.S. at 760. This under 
taking involves "matters of judgment that often turn on the 
precise set of facts in which the offense has occurred," as to 
which "the expertise of military courts is singularly relevant" 
(ibid.). See also Relford, 401 U.S. at 365366 (adopting "an ad 
hoc approach to cases where a trial by courtmartial is 
challenged).  The ruling below that petitioner can be tried by 
a courtmartial is consistent with these principles…
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REPLY APPENDIX C 
IN THE UNITED STATES COURT OF APPEALS FOR 

THE DISTRICT OF COLUMBIA CIRCUIT 

No. 055064, 055095 through 055116 

KHALED A.F. AL ODAH, et al., Petitioners 
Appellees/CrossAppellants, 

v. 
UNITED STATES OF AMERICA, et al., Respondents 

Appellants/CrossAppellees. 

ON APPEAL FROM THE UNITED STATES 
DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA 

SUPPLEMENTAL BRIEF FOR THE UNITED STATES, 
ET AL. 

The United States submits this supplemental brief in 
response to this Court's order of July 26, 2005, which 
directed the government to file a brief "addressing the 
effect of this court's opinion in Hamdan v. Rumsfeld, No. 04 
5393 (D.C. Cir. July 15, 2005)." Hamdan significantly 
undercuts the claims advanced by petitioners in this case. 
Specifically, it bolsters our argument that the Due Process 
Clause of the Fifth Amendment is inapplicable to aliens 
captured abroad and held at Guantanamo Bay, Cuba. In 
addition, Hamdan forecloses petitioners' Geneva 
Convention claims altogether by holding that the Geneva 
Convention does not create judicially enforceable rights, and 
its rationale is fully applicable to petitioners' other treaty 
based claims. Finally, Hamdan bars petitioners' claims 
based on Army regulations relating to the treatment of 
detainees. 

STATEMENT 

In Hamdan v. Rumsfeld, __ F.3d __ , 2005 WL 
1653046, No. 045393 (D.C. Cir. July 15, 2005), this Court
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upheld the legality of the use of military commissions to try 
alien enemy combatants for violations of the laws of armed 
conflict. Hamdan himself, who served as the personal 
driver for Osama bin Laden and other high ranking al 
Qaeda members and associates, was captured during 
military operations in Afghanistan and was transferred to a 
detention facility at Guantanamo Bay, Cuba. In July 2003, 
the President issued a finding that "there is reason to 
believe that [Hamdan] was a member of al Qaeda or was 
otherwise involved in terrorism directed against the United 
States," and designated Hamdan for trial by military 
commission. Slip op. 4. In July 2004, Hamdan was charged 
with conspiracy to commit the offenses of attacking civilians, 
attacking civilian objects, murder by an unprivileged 
belligerent, destruction of property by an unprivileged 
belligerent, and terrorism. 

Hamdan filed a petition for a writ of habeas corpus 
in federal district court to challenge the commission 
proceedings. The district court granted the petition in part. 
Invoking various provisions of the Third Geneva 
Convention, that court enjoined the ongoing military 
commission proceedings against Hamdan and ordered him 
released to the general detention population at the 
Guantanamo Bay Naval Base. 

This Court reversed. It held that the Authorization 
for Use of Military Force, Pub. L. No. 10740, 115 Stat. 224 
(2001) (AUMF), among other provisions, "authorized the 
military commission that will try Hamdan." Slip op. 9. It 
further held that the district court had erred in determining 
that the Third Geneva Convention creates judicially 
enforceable rights, see slip op. 1013, and that members and 
affiliates of al Qaeda qualify for prisonerofwar status under 
the Geneva Convention, see slip op. 1314. Next, this Court 
stated that, contrary to Hamdan's argument, the Supreme 
Court's decision in Rasul v. Bush, 124 S. Ct. 2686 (2004), 
considered only the "‘narrow' question" of the scope of 
statutory habeas jurisdiction, and the fact "[t]hat a court has 
jurisdiction over a claim does not mean the claim is valid." 
Slip op. 11, 13. And it held that military commissions need 
not follow the procedural rules laid out for courtsmartial 
in the Uniform Code of Military Justice. See slip op. 1718.
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ARGUMENT 

I. Hamdan undermines petitioners' claims based on 
the Due Process Clause of the Fifth Amendment. 

As we explained in our opening brief, petitioners' 
constitutional claims lack merit because the Due Process 
Clause is inapplicable to aliens captured abroad and held at 
Guantanamo Bay, Cuba. See Opening Brief for the United 
States 1529. Both the Supreme Court and this Court have 
been "emphatic" in rejecting "the claim that aliens are 
entitled to Fifth Amendment rights outside the sovereign 
territory of the United States." United States v. Verdugo 
Urquidez, 494 U.S. 259, 269 (1990); see also Johnson v. 
Eisentrager, 339 U.S. 763, 78185 (1950). Under Eisentrager, 
the applicability of the Fifth Amendment turns on whether 
the United States is sovereign over a territory, not whether it 
merely exercises control there. See id. at 778; see also 
Verdugo, 494 U.S. at 269. 

Petitioners do not contend that the United States is 
sovereign at Guantanamo Bay, but instead rely on an 
expansive reading of the Supreme Court's decision in Rasul 
v. Bush, 124 S. Ct. 2686 (2004). In Rasul, the Court held that 
jurisdiction under the habeas statute extends to claims 
brought by detainees at Guantanamo Bay. Petitioners attach 
dispositive significance to a footnote in Rasul stating that 
their allegations "unquestionably describe  ‘custody in 
violation of the Constitution or laws or treaties of the 
United States.' 28 U.S.C. § 2241(c)(3)." 124 S. Ct. at 2698 n.15. 
In their view, this footnote implicitly overruled the Fifth 
Amendment holdings of Eisentrager and its progeny. 

Hamdan undermines petitioners' implausible 
reading of Rasul. In Hamdan, this Court explained that 
Rasul addressed only the scope of statutory habeas 
jurisdiction, leaving Eisentrager's substantive holdings 
intact. As the Court stated, Rasul decided a "'narrow' 
question: whether federal courts had jurisdiction under 28 
U.S.C. § 2241 `to consider challenges to the legality of the 
detention of foreign nationals' at Guantanamo Bay." Slip op. 
11 (quoting Rasul, 124 S. Ct. at 2690). The Court further 
stressed: "That a court has jurisdiction over a claim does not 
mean that the claim is valid. See Bell v. Hood, 327 U.S. 678,

Page 50 of 462
Hamdan v. Rumsfeld Litigation
Supreme Court & D.C. Circuit



Reply App. 14a 

68283 (1946)." Slip op. 13; compare Opening Brief for the 
United States 24 (citing Bell for the proposition that "[t]o say 
that these allegations are sufficient for jurisdictional 
purposes, a reading of footnote 15 strongly suggested by 
context, establishes only that they are not `wholly 
insubstantial' or `frivolous' on the merits"). Thus, Hamdan 
supports our argument that Rasul did not alter the 
established principle that the Fifth Amendment is 
inapplicable to aliens who are outside the sovereign territory 
of the United States. 

II. Hamdan forecloses petitioners' claims under the 
Third Geneva Convention, and significantly weakens their 
other treatybased claims. 

In Hamdan, this Court squarely held that the Third 
Geneva Convention does not create judicially enforceable 
rights. See slip op. 13 ("We therefore hold that the 1949 
Geneva Convention does not confer upon Hamdan a right to 
enforce its provisions in court."). It also rejected the 
argument, advanced by petitioners here, see Appellees' Brief 
6264, that the habeas statute permits courts to enforce treaty 
rights that otherwise would not be judicially enforceable. See 
slip op. 13 ("The availability of habeas may obviate a 
petitioner's need to rely on a private right of action . . . but it 
does not render a treaty judicially enforceable."). These 
holdings are binding on this panel and are dispositive of 
petitioners' claims under the Third Geneva Convention. 

Moreover, even if the Convention were judicially 
enforceable, alternative holdings in Hamdan would 
foreclose petitioners' claims on the merits. Hamdan held that 
the Convention does not apply to al Qaeda and its members, 
since that organization is not one of the "High Contracting 
Parties" to the Convention. Slip op. 14. Nor could Hamdan 
qualify for prisonerofwar status as "a member of a group" 
that meets the requirements of Article 4(A)(2) of the 
Conventionrequirements that include displaying "a fixed 
distinctive sign recognizable at a distance" and conducting 
"operations in accordance with the laws and customs of 
war." Ibid. The President has determined that neither al 
Qaeda detainees nor Taliban detainees qualify for prisoner 
ofwar status, see Addendum to Opening Brief for the
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United States 9a10a, and petitioners do not, and could not, 
challenge that manifestly correct foreignpolicy judgment of 
the CommanderinChief These holdings in Hamdan 
therefore provide alternative bases for rejecting petitioners' 
Geneva Convention claims. 

Petitioners have also asserted claims under treaties 
other than the Third Geneva Convention, including the 
Fourth Geneva Convention, see Appellees' Brief 70, the 
Optional Protocol to the Convention on the Rights of the 
Child on the Involvement of Children in Armed Conflict, see 
id. at 71, the Convention for Elimination of the Worst Forms 
of Child Labor, see ibid, and the International Covenant on 
Civil and Political Rights, see id. at 72 n.65. Hamdan's 
reasoning undermines all of these claims. Hamdan 
explained that "this country has traditionally negotiated 
treaties with the understanding that they do not create 
judicially enforceable individual rights." Slip op. 10. That is 
because, "[a]s a general matter, a `treaty is primarily a 
compact between independent nations,' so "[i]f a treaty is 
violated, this `becomes the subject of international 
negotiations and reclamation,' not the subject of a lawsuit." 
Ibid. (quoting Head Money Cases, 112 U.S. 580, 598 (1884)). 
Therefore, "' [i]nternational agreements, even those directly 
benefiting private persons, generally do not create private 
rights or provide for a private cause of action in domestic 
courts.'" Ibid. (quoting Restatement (Third) of the Foreign 
Relations Law of the United States § 907 cmt. a, at 395 
(1987)). Petitioners have made no effort to overcome this 
presumption against judicial enforceability with respect to 
the treaties on which they rely. For this reason, those treaty 
claims should be rejected. 

III. Hamdan forecloses petitioners' claims based on 
Army regulations. 

Petitioners have claimed that Army Regulation 1908 
entitles them to be treated as prisoners of war. See Appellee 
Brief 75. As we have explained, even if their interpretation 
of the regulation were correct, the regulation could not 
override the President's contrary determination that al 
Qaeda and Taliban detainees are not entitled to prisonerof 
war status. See Opening Brief 64. This Court accepted this
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argument in Hamdan when it held that the regulation only 
"requires that prisoners receive the protections of the 
Convention `until some other legal status is determined by 
competent authority.' Slip op. 19. The Court went on to 
conclude that "[n]othing in the regulations, and nothing 
Hamdan argues, suggests that the President is not a 
`competent authority' for these purposes." Ibid. 

Petitioners have not explained exactly what 
procedures they believe are guaranteed to them by Army 
Regulation 1908. But even assuming that petitioners have a 
right to have their status determined by a "competent 
tribunal," the Hamdan Court held that a military 
commission was such a tribunal because, as specified by 
Army Regulation 1908, it was "composed of three 
commissioned officers, one of whom must be fieldgrade." 
Ibid. The Combatant Status Review Tribunals (CSRTs) that 
have determined petitioners' status as enemy combatants 
also meet these requirements. See JA 1194 ("Each tribunal 
shall be composed of a panel of three neutral commissioned 
officers . . . . The senior member of each Tribunal shall be an 
officer serving in the grade of 06 and shall be its President. 
The other members of the Tribunal shall be officers in the 
grade of 04 and above."). Although the CSRTs did not 
specifically address petitioners' prisonerofwar status, they 
did find petitioners to be enemy combatants by virtue of 
their association with Taliban or al Qaeda forces, see JA 
1187, and this, combined with the President's determination 
concerning those groups, removes any doubt as to their 
prisonerofwar status. Hamdan thus forecloses petitioners' 
claims under Army Regulation 1908. 

CONCLUSION 

For the foregoing reasons, as well as for the reasons 
stated in our principal briefs, the district court's order 
should be reversed insofar as it denies the Government's 
motions to dismiss, and the cases should be remanded 
with instructions to dismiss. 

Respectfully submitted,
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PAUL D. CLEMENT Solicitor 
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REPLY APPENDIX D 

IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

Nos. 055062, 055063 

LAKHDAR BOUMEDIENE, et al., Petitioners 
Appellants, 

v. 
GEORGE W. BUSH, et al., RespondentsAppellees. 

ON APPEAL FROM THE UNITED STATES 
DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA 

SUPPLEMENTAL BRIEF FOR THE FEDERAL 
APPELLEES 

Appellees George W. Bush, et al., submit this 
supplemental brief in response to this Court's order of July 
26, 2005, which directed the government to file a brief 
"addressing the effect of this court's opinion in Hamdan v. 
Rumsfeld, No. 045393 (D.C. Cir. July 15, 2005)." Hamdan 
significantly undercuts the claims advanced by petitioners in 
this case. Specifically, it bolsters our argument that the Due 
Process Clause of the Fifth Amendment is inapplicable to 
aliens captured abroad and held at Guantanamo Bay, Cuba. 
In addition, Hamdan forecloses petitioners' Geneva 
Convention claims altogether by holding that the Geneva 
Convention does not create judicially enforceable rights, and 
its rationale is fully applicable to petitioners' other treaty 
based claims. Finally, Hamdan undermines petitioners' 
argument that the President lacks the authority to detain 
petitioners as enemy combatants. 

STATEMENT
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In Hamdan v. Rumsfeld, ____ F.3d ____ , 2005 WL 
1653046, No. 045393 (D.C. Cir. July 15, 2005), this Court 
upheld the legality of the use of military commissions to 
try alien enemy combatants for violations of the laws of 
armed conflict. Hamdan himself, who served as the 
personal driver for Osama bin Laden and other high ranking 
al Qaeda members and associates, was captured during 
military operations in Afghanistan and was transferred to 
a detention facility at Guantanamo Bay, Cuba. In July 2003, 
the President issued a finding that "there is reason to believe 
that [Hamdan] was a member of al Qaeda or was otherwise 
involved in terrorism directed against the United States," 
and designated Hamdan for trial by military commission. 
Slip op. 4. In July 2004, Hamdan was charged with 
conspiracy to commit the offenses of attacking civilians, 
attacking civilian objects, murder by an unprivileged 
belligerent, destruction of property by an unprivileged 
belligerent, and terrorism. 

Hamdan filed a petition for a writ of habeas corpus 
in federal district court to challenge the commission 
proceedings. The district court granted the petition in part. 
Invoking various provisions of the Third Geneva 
Convention, that court enjoined the ongoing military 
commission proceedings against Hamdan and ordered him 
released to the general detention population at the 
Guantanamo Bay Naval Base. 

This Court reversed. It held that the Authorization 
for Use of Military Force, Pub. L. No. 10740, 115 Stat. 224 
(2001) (AUMF), among other provisions, "authorized the 
military commission that will try Hamdan." Slip op. 9. It 
further held that the district court had erred in 
determining that the Third Geneva Convention creates 
judicially enforceable rights, see slip op. 1013, and that 
members and affiliates of al Qaeda qualify for prisonerof 
war status under the Geneva Convention, see slip op. 13 
14. Next, this Court stated that, contrary to Hamdan' s 
argument, the Supreme Court's decision in Rasul v. Bush, 
124 S. Ct. 2686 (2004), considered only the "'narrow'
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question" of the scope of statutory habeas jurisdiction, and 
the fact "[t]hat a court has jurisdiction over a claim does not 
mean the claim is valid." Slip op. 11, 13. And it held that 
military commissions need not follow the procedural rules 
laid out for courtsmartial in the Uniform Code of 
Military Justice. See slip op. 1718. 

ARGUMENT 
I. Hamdan undermines petitioners' claims 

based on the Due Process Clause of the Fifth 
Amendment. 

As we explained in our principal brief, petitioners' 
constitutional claims lack merit because the Due Process 
Clause is inapplicable to aliens captured abroad and held at 
Guantanamo Bay, Cuba. See Brief for Appellees 1327. 
Both the Supreme Court and this Court have been 
"emphatic" in rejecting "the claim that aliens are entitled to 
Fifth Amendment rights outside the sovereign territory of the 
United States." United States v. VerdugoUrquidez, 494 
U.S. 259, 269 (1990); see also Johnson v. Eisentrager, 339 
U.S. 763, 78185 (1950). Under Eisentrager, the applicability 
of the Fifth Amendment turns on whether the United States 
is sovereign over a territory, not whether it merely exercises 
control there. See id. at 778; see also Verdugo, 494 U.S. at 
269. 

Petitioners do not contend that the United States is 
sovereign at Guantanamo Bay, but instead rely on an 
expansive reading of the Supreme Court's decision in Rasul 
v. Bush, 124 S. Ct. 2686 (2004). In Rasul, the Court held that 
jurisdiction under the habeas statute extends to claims 
brought by detainees at Guantanamo Bay. Petitioners attach 
dispositive significance to a footnote in Rasul stating that 
their allegations "unquestionably describe `custody in 
violation of the Constitution or laws or treaties of the 
United States.' 28 U.S.C. § 2241(c)(3)." 124 S. Ct. at 2698 n.15. 
In their view, this footnote implicitly overruled the Fifth 
Amendment holdings of Eisentrager and its progeny. 

Hamdan undermines petitioners' implausible
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reading of Rasul. In Hamdan, this Court explained that 
Rasul addressed only the scope of statutory habeas 
jurisdiction, leaving Eisentrager's substantive holdings 
intact. As the Court stated, Rasul decided a "'narrow' 
question: whether federal courts had jurisdiction under 28 U. 
S.C. § 2241 `to consider challenges to the legality of the 
detention of foreign nationals' at Guantanamo Bay." Slip op. 
11 (quoting Rasul, 124 S. Ct. at 2690). The Court further 
stressed: "That a court has jurisdiction over a claim does not 
mean that the claim is valid. See Bell v. Hood, 327 U.S. 678, 
68283 (1946)." Slip op. 13; compare Brief for Appellees 23 
(citing Bell for the proposition that "[no say that these 
allegations are sufficient for jurisdictional purposes, a 
reading of footnote 15 strongly suggested by context, 
establishes only that they are not `wholly insubstantial' or 
`frivolous' on the merits"). Thus, Hamdan supports our 
argument that Rasul did not alter the established principle 
that the Fifth Amendment is inapplicable to aliens who are 
outside the sovereign territory of the United States. 

II. Hamdan forecloses petitioners' treatybased 
claims. 

In Hamdan, this Court held that the Third Geneva 
Convention does not create judicially enforceable rights. See 
slip op. 13 ("We therefore hold that the 1949 Geneva 
Convention does not confer upon Hamdan a right to enforce 
its provisions in court."). It also rejected the argument, 
advanced by petitioners here, see Appellants' Brief 3033, 
that the habeas statute permits courts to enforce treaty rights 
that otherwise would not be judicially enforceable. See slip 
op. 13 ("The availability of habeas may obviate a petitioner's 
need to rely on a private right of action . . . but it does not 
render a treaty judicially enforceable."). 

Petitioners in this case have asserted claims under 
the Fourth Geneva Convention rather than the Third Geneva 
Convention. But the two conventions are indistinguishable in 
all material respects, and petitioners have identified no reason
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why one would be judicially enforceable while the other is 
not. More generally, Hamdan' s reasoning undermines 
whatever claims petitioners might have under the Fourth 
Geneva Convention. Hamdan explained that "this country 
has traditionally negotiated treaties with the understanding 
that they do not create judicially enforceable individual 
rights." Slip op. 10. That is because, "[a]s a general matter, a 
treaty is primarily a compact between independent nations,' 
so "[I]f a treaty is violated, this `becomes the subject of 
international negotiations and reclamation,' not the subject 
of a lawsuit." Ibid. (quoting Head Money Cases, 112 U.S. 580, 
598 (1884)). Therefore, "' [i]nternational agreements, even 
those directly benefiting private persons, generally do not 
create private rights or provide for a private cause of action 
in domestic courts.'" Ibid. (quoting Restatement (Third) of 
the Foreign Relations Law of the United States § 907 cmt. a, 
at 395 (1987)). Petitioners have made no effort to overcome 
this presumption against judicial enforceability with respect 
to the Fourth Geneva Conventionor with respect to the 
International Covenant on Civil and Political Rights, on 
which they also rely, see Appellants' Brief 3334. For this 
reason, petitioners' treaty claims should be rejected. 

III. Hamdan supports the President's authority to detain 
enemy combatants. 

Petitioners contend that the Authorization for Use of 
Military Force, Pub. L. No. 10740, 115 Stat. 224 (2001) 
(AUMF), does not authorize their detention. See 
Appellants' Brief 2027. As we have explained, the detention 
of enemy combatants is independently justified by the 
President's inherent constitutional authority, even apart from 
the AUMF. See Brief for Appellees 5556. But in any event, 
Hamdan confirms that petitioners' reading of the AUMF is 
unduly narrow. As Hamdan explains, the AUMF gives the 
President authority "'to use all necessary and appropriate 
force against those nations, organizations, or persons he 
determines planned, authorized, committed, or aided' the 
[September 11] attacks and recognized the President's 
`authority under the Constitution to take action to deter 
and prevent acts of international terrorism against the 
United States. ' Slip op. 8 (quoting AUMF). Hamdan held
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that this authority includes, as "an `important incident to the 
conduct of w a r , ' the power to seize and detain enemy 
combatants, and to try and punish them for violations of the 
laws of war. Ibid (quoting In re Yamashita, 327 U.S. 1 
(1946)). This power necessarily includes the presidential 
authority at issue in this case. 

Petitioners suggest that the AUMF is limited to those 
individuals who were personally involved in the September 
11 attacks, see Appellants' Brief 20, or that it applies only in 
certain geographical areas, see id. 23. But see Curtis A. 
Bradley & Jack L. Goldsmith, Congressional Authorization 
and the War on Terrorism, 118 Harv. L. Rev. 2048, 2109, 2118 
(2005) (arguing that "Congress has authorized the President 
to use force against all members of al Qaeda, including 
members who had nothing to do with the September 11 
attacks and even new members who joined al Qaeda after 
September 11" and that "the AUMF authorizes the President 
to use force anywhere he encounters the enemy"). While 
Hamdan had no occasion to address the precise arguments 
advanced by petitioners here, its broad reading of the AUMF 
contains no suggestion of the limitations that petitioners 
advocate. 

CONCLUSION 

For the foregoing reasons, as well as for the reasons 
stated in our principal brief, the judgment of the district 
court should be affirmed. 

Respectfully submitted, 

PAUL D. CLEMENT Solicitor 
General 

PETER D. KEISLER Assistant Attorney 
General 

KENNETH L. WAINSTEIN Acting United 
States Attorney
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GREGORY G. KATSAS 
Deputy Assistant Attorney General 

DOUGLAS N. LETTER 
Terrorism Litigation Counsel 

ROBERT M. LOEB 
ERIC D. MILLER 
Attorneys, Appellate Staff 
Civil Division, Room 7256 
Department of Justice 
950 Pennsylvania Ave., N W. 
Washington, D. C. 205300001 
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REPLY APPENDIX E 

No. 02CV00299 

IN THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF 

COLUMBIA 

DAVID M. HICKS, Petitioner 

v. 

GEORGE WALKER BUSH, President of the 
United States, et al., Respondents, 

RESPONDENTS RENEWED RESPONSE 
AND MOTION TO DISMISS OR FOR 
JUDGMENT AS A MATTER OF LAW 
WITH RESPECT TO PETITIONER’S 
CHALLENGES TO THE MILITARY 

COMMISSION PROCESS 

…. 

Hamdan v. Rumsfeld 
The D.C. Circuit’s decision in Hamdan resolved a 

number of core issues concerning the military commissions. 
As explained below, it resolved challenges to the lawfulness 
of the military commissions and determined, inter alia, that 
abstention is appropriate with respect to issues concerning 
how those commissions carry out their responsibilities. 

a. In Hamdan, the Court of Appeals first rejected
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the argument that the President lacked authority 1 to 
establish the military commissions. 2 The Court of Appeals 
first concluded that Congress had authorized military 
commissions through the authorization for the use of force 
contained in the AUMF, because an “‘important incident to 
the conduct of war is the adoption of measures by the 
military commander . . . to seize and subject to disciplinary 
measures those enemies who . . . have violated the law of 
war’ [and that] ‘[the trial and punishment of enemy 
combatants’ . . . is thus part of the ‘conduct of war.’”  2005 
WL 1653046 at *3 (quoting In re Yamashita, 327 U.S. 1, 11 
(1946)).  The Court of Appeals further held that two statutes 
reflected the President’s authority to establish military 
commissions.  First, it noted that the Supreme Court in Ex 
parte Quirin, 317 U.S. 1, 2829 (1942), had held that Congress 
authorized military commissions through the predecessor to 
10 U.S.C. § 821. 3 See 2005 WL 1653046 at *3. 

1  Hamdan  had  raised  the  argument  that  Article  I,  §  8,  of  the 
Constitution gives Congress the power “to constitute Tribunals inferior to 
the  supreme  Court,”  that  “Congress  has  not  established  military 
commissions,  and  that  the  President  has  no  inherent  authority  to  do  so 
under Article II.” 2005 WL 1653045 at *2. 

2 In addressing the President’s authority to establish the military 
commissions, the Hamdan Court rejected the government’s argument that 
the  court  should abstain with  respect  to  such  jurisdictional  issues  under 
the  doctrine  of  abstention  reflected  in  Schlesinger  v.  Councilman,  420 
U.S. 738 (1975), applied in this Circuit in New v. Cohen, 129 F.3d 639 
(D.C. Cir.  1997), which  generally  eschews  federal  court  intervention  in 
ongoing military tribunals. See 2005 WL 1653046 at *1*2. 

3  Section  821  provides  that  the  provision  of  courtsmartial 
jurisdiction in the UCMJ does not “deprive military commissions . . . of 
concurrent  jurisdiction  with  respect  to  offenders  or  offenses  that  by 
statute or by the law of war may be tried by military commission.” Quirin 
addressed Article  15  of  the Articles  of War,  enacted  in  1916.  See  317 
U.S. at 2829. As noted in Hamdan, since the “modern version of Article 
15  is  10 U.S.C.  §  821,”  Congress  authorized  the  President  to  establish
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Second, the Court of Appeals noted that Congress had 
also authorized the President to establish procedures for 
military commissions in 10 U.S.C. § 836(a). See id. The D.C. 
Circuit held that in light of these enactments, Quirin, and 
Yamashita, “it is impossible to see any basis for Hamdan’s 
claim that Congress has not authorized military 
commissions.” 4 Id. (citation omitted). 

b. The D.C. Circuit also rejected Hamdan’s 
challenges to the military commissions based on the GPW. 
The Court first held that the GPW did not confer rights 
enforceable in federal court. 2005 WL 1653046 at *4. The 
Court relied on the holding of Johnson v. Eisentrager, 339 
U.S. 763 (1950), that the 1929 Geneva Convention was not 
judicially enforceable, concluding that this aspect of 
Eisentrager is “still good law and demands . . . adherence.” 5 

2005 WL 1653046 at *4. 6 

The Court of Appeals further held that even if the 

military commissions through this statute. 2005 WL 1653046 at *3. 

4  The  Hamdan  court  dismissed  an  argument  attempting  to 
distinguish  Quirin  and  Yamashita  on  the  ground  that  the  military 
commissions in those cases were in “war zones” while Guantanamo Bay 
is far removed from the battlefield. The Hamdan Court questioned “why 
this  should matter.”  2005 WL 1653046 at  *3.  Further,  the Court  found 
that  the  distinction  did  not  hold  because  the  military  commission  in 
Quirin sat in the Department of Justice building in Washington, D.C., and 
the  military  commission  in  Yamashita  sat  in  the  Philipines  after  the 
Japanese surrender. Id. 

5  The  D.C.  Circuit  compared  the  1949  GPW  to  the  1929 
Convention and found that although there are differences, “none of them 
renders Eisentrager’s conclusion about the 1929 Convention inapplicable 
to the 1949 Convention.” 2005 WL 1653046 at *5. 

6 The D.C. Circuit also found that Eisentrager required rejection 
of  any  argument  that  the  habeas  statute,  28  U.S.C.  §  2241,  somehow 
permits courts to enforce the GPW. 2005 WL
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GPW could be judicially enforced, Hamdan’s challenge to 
the commission would fail. The Court rejected Hamdan’s 
argument that the military commission ran afoul of GPW 
art. 102, which provides that a “prisoner of war can be 
validly sentenced only if the sentence has been pronounced 
by the same courts according to the same procedure as in the 
case of members of the armed forces of the Detaining 
Power.” 7 2005 WL 165304 at *6. The Hamdan Court noted 
that the petitioner in the case did not satisfy the 
requirements for treatment as a prisonerof war (“POW”) 8 
and that any claimed assertion of such status requiring 
resolution could be decided by the military commission. Id. 

The Court also concluded that the GPW would not 
apply to al Qaeda, of which petitioner in the case was 
alleged to be a part. The Court noted that the socalled 
Common Articles 9 in the GPW contemplate application in 
two types of conflicts: GPW art. 2 (Common Article 2) 

1653046 at *6. Hamdan noted that Eisentrager determined that any 
individual  rights  specified  in  the  1929 Geneva Convention  “were  to  be 
enforced by means other than the writ of habeas corpus.” Id.  Moreover, 
while the Supreme Court’s decision in Rasul v. Bush, 542 U.S. 466, 124 
S. Ct. 2686 (2004), gave district courts jurisdiction over Guantanamo Bay 
detainee  habeas  corpus  petitions,  “Rasul  did  not  render  the  Geneva 
Convention  judicially  enforceable.”  2005 WL 1653046  at *6.  Hamdan 
noted that while the availability of habeas may relieve a petitioner of the 
need  for  a  private  right  of  action,  it  does  not  render  a  treaty  judicially 
enforceable.  Id.  The  Court  of  Appeals  further  noted  that  merely 
providing a court jurisdiction over a claim does not make the claim valid. 
Id. (citing Bell v. Hood, 327 U.S. 678, 68283 (1946)). 

7  If  Article  102 was  applicable,  the  relevant  court  would  be  a 
courtmartial. 

8 See GPW art. 4. 

9  The  Common  Articles  are  contained  in  all  the  Geneva 
Conventions, including the GPW.

Page 65 of 462
Hamdan v. Rumsfeld Litigation
Supreme Court & D.C. Circuit



Reply App. 29a 

provides for application of the Conventions in international 
conflicts, namely, (a) in “all cases of declared war or of any 
other armed conflict which may arise between two or more 
of the High Contracting Parties;” (b) in “all cases of partial or 
total occupation of the territory of a High Contracting 
Party;” or (c) when a nonsignatory “Power[] in conflict” 
“accepts and applies the provisions [of the Conventions].” 
The Court concluded, however, that al Qaeda is neither a 
“High Contracting Party” nor a “Power” that “accepts and 
applies” the Conventions, within the meaning of Common 
Article 2.  2005 WL 1653046 at *6. 

The second type of conflict is contemplated in GPW 
art. 3 (Common Article 3) and involves “armed conflict not 
of an international character occurring in the territory of one 
of the High Contracting Parties,” which the Hamdan Court 
described as “a civil war.”  2005 WL 1653046 at *7.   In such 
cases, Common Article 3 prohibits “the passing of sentences 
and the carrying out of executions without previous 
judgment pronounced by a regularly constituted court 
affording all the judicial guarantees which are recognized as 
indispensable by a civilized people.”  Although Afghanistan 
is a “High Contracting Party” and Hamdan was captured 
there, the Hamdan Court deferred to President Bush’s 
determination that the conflict against al Qaeda is 
international in scope, and thus, not covered by Common 
Article 3. 10 Id. The Court noted that such a determination 
“is the sort of politicalmilitary decision constitutionally 
committed to” the President, id. (citing Japan Whaling Ass’n 
v. Am. Cetacean Soc’y, 478 U.S. 221, 230 (1986)), and that the 
President’s “construction and application of treaty 
provisions is entitled to ‘great weight,’” id. (citing United 

10  See  Memorandum  for  the  Vice  President,  the  Secretary  of 
State,  the Secretary  of Defense,  et  al.,  from President George W. Bush 
Re: Humane Treatment  of  al Qaeda and Taliban Detainees  ¶  2  (Feb.  8, 
2002)  (available  at 
http://www.library.law.pace.edu/research/020207_bushmemo.pdf) 
(finding “relevant conflicts are international in scope”).
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States v. Stuart, 489 U.S. 353, 369 (1989); Sumitomo Shoji 
America, Inc. v. Avagliano, 457 U.S. 176, 186 (1982); Kolovrat 
v. Oregon, 366 U.S. 187, 194 (1961)). 

In a key aspect of its opinion, however, the Hamdan 
Court held that regardless of its conclusion regarding 
application of Common Article 3 to al Qaeda, the Court 
would in any event “abstain from testing the military 
commission against the requirement in Common Article 
3(1)(d) that sentences must be pronounced ‘by a regularly 
constituted court affording all the judicial guarantees which 
are recognized as indispensable by civilized peoples.’” See 
2005 WL 1653046 at *7.   The Court referenced the doctrine of 
abstention reflected in Schlesinger v. Councilman, 420 U.S. 
738 (1975), applied in this Circuit in New v. Cohen, 129 F.3d 
639 (D.C. Cir. 1997), which eschews federal court 
intervention in ongoing military tribunals where the federal 
court challenge does not raise substantial arguments 
regarding the military tribunal’s jurisdiction over the 
accused, i.e., regarding the right of the military to try the 
accused at all.  See New, 129 F.3d at 644 (citing Councilman, 
420 U.S. at 759).  The Court stated: 

Unlike [petitioner’s] arguments that the military 
commission lacked jurisdiction, his argument here is 
that the commission’s procedures – particularly its 
alleged failure to require his presence at all stages of 
the proceedings – fall short of what Common Article 3 
requires.  The issue thus raised is not whether the 
commission may try him, but rather how the 
commission may try him.  That is by no stretch a 
jurisdictional argument.  No one would say that a 
criminal defendant’s contention that a district court 
will not allow him to confront witnesses against him 
raises a jurisdictional argument.  Hamdan’s claim 
therefore falls outside the recognized exception to the 
Councilman doctrine.  Accordingly, comity would 
dictate that we defer to the ongoing military
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proceedings.  If [petitioner] were convicted, he could 
contest his conviction in federal court after he 
exhausted his military remedies. 

2005 WL 1653046 at *7 (emphasis in original). 11 

c. The D.C. Circuit in Hamdan also rejected 
arguments that the military commissions established by the 
Military Order were contrary to the Uniform Code of 
Military Justice. Petitioner in the case, and the district court, 
had interpreted UCMJ art. 36 (10 U.S.C. § 836) 12 as requiring 
“that military commissions must comply in all respects with 
the requirements of” the UCMJ, including those provisions 
that were specifically addressed to the conduct of courts 
martial.  2005 WL 1653046 at *8.  The D.C. Circuit, however, 
concluded that given the careful distinctions made in the 
UCMJ between courtsmartial and military commissions, the 
“far more sensible reading” of § 836 was that “the President 
may not adopt procedures for military commissions that are 
‘contrary or inconsistent with’ the UCMJ’s provisions 

11 Senior Circuit Judge Williams, in a concurrence, fully agreed 
with the panel’s conclusions that the GPW is not  judicially enforceable, 
but opined that Common Article 3 in fact does apply to the conflict with 
al Qaeda.   He further agreed with the panel, however, that abstention on 
issues of application of the GPW was appropriate.  2005 WL 1653046 at 
*9. 

12 10 U.S.C. § 836 provides: 

Pretrial,  trial,  and  posttrial  procedures,  including modes  of 
proof, for cases arising under this chapter triable in courtsmartial, 
military  commissions  and  other  military  tribunals  .  .  .  may  be 
prescribed by the President by regulations which shall, so far as he 
considers practicable, apply the principles of law and the rules of 
evidence generally recognized in the trial of criminal cases in the 
United States district courts, but which may not be contrary to or 
inconsistent with this chapter.
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governing military commissions.” 13 Id. Thus, only UCMJ 
provisions that specifically address themselves to military 
commissions would impose constraints on the commission, 
see id., and, as noted in Hamdan, such provisions “impose[] 
only minimal restrictions upon the form and function of 
military commissions,” id. (citing 10 U.S.C. §§ 828 (court 
reporters and 

interpreters), 847(a)(1) (refusal to comply with subpoena 
), 849(d) (use of depositions)). 

d. The final issue discussed in the Hamdan opinion 
was whether Army Regulation 1908, which provides 
“policy, procedures, and responsibilities” for the Military 
with respect to “the administration, treatment, employment, 
and compensation” of military detainees, see AR 1908 § 1 
1.a (copy attached as Exhibit A), provided petitioner any 
claim. 14 The Court concluded it did not.  The Court first 
noted AR 1908 § 15.a(2) and its requirement that detainees 
be provided GPW protections “until some other legal status 
is determined by competent authority.”  The Court 
concluded that the President, in making his decisions 
regarding (non)application of the GPW to al Qaeda, was 

13  The Hamdan  Court  found  that  its  reading  of  the  UCMJ was 
supported, and the district court’s interpretation was undermined, by the 
Supreme Court’s  opinion  in Madsen  v.  Kinsella,  343 U.S.  341  (1952). 
The Supreme Court, writing two years after the enactment of the UCMJ, 
referred  to  military  commissions  as  “our  commonlaw  war  courts.  .  .  . 
Neither  their  procedure  nor  their  jurisdiction  has  been  prescribed  by 
statute.”  2005 WL 1653046 at *8 (quoting Madsen, 343 U.S. at 34648). 
As  the Hamdan Court noted, it  is “difficult,  if not impossible,  to  square 
the Court’s language in Madsen with the sweeping effect with which the 
district court would invest Article 36.”  2005 WL 1653046 at *8. 

14 The Court  stated  that  it had  considered  all  of  the  petitioner’s 
remaining claims, but that “the only one requiring further discussion” was 
the AR 1908 argument.  2005 WL 1653046 at *9.   Issues that the Court 
considered but did not consider worthy of discussion included petitioner’s 
argument  that  the  nonstatutory  based  charge  of  conspiracy  brought 
against petitioner was not  triable by military commission.  See Hamdan 
Brief of Appellee at 7071 (available at 2004 WL 3080434 at *70).
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such an authority.  2005 WL 1653046 at *9.  The Hamdan 
Court further noted that to the extent the petitioner raised a 
claim to entitlement to a further determination of status by a 
“competent tribunal” under AR 1908 § 16, then the military 
commission in the case, being composed of at least one field 
grade officer, id. § 16.c, could decide the issue.  2005 WL 
1653046 at *9. 

In light of its holdings, the D.C. Circuit reversed the 
decision of the district court granting in part Hamdan’s writ 
of habeas corpus and denying the government’s motion to 
dismiss.  2005 WL 1653046 at *9. 

ARGUMENT 

Since the founding of this nation, the military has used 
military commissions during wartime to try violations 
against the law of war.  Nearly ninety years ago, Congress 
recognized this historic practice and approved its continuing 
use in the Articles of War.  And nearly sixty years ago, the 
Supreme Court upheld the use of military commissions 
during World War II against a series of challenges, including 
cases involving a presumed American citizen, captured in 
the United States, Ex parte Quirin, 317 U.S. 1 (1942); the 
Japanese military governor of the Phillippines, Yamashita v. 
Styer, 327 U.S. 1 (1946); German nationals who alleged that 
they worked for civilian agencies of the German government 
in China, Johnson v. Eisentrager, 339 U.S. 763 (1950); and the 
spouse of a serviceman posted in occupied Germany, 
Madsen v. Kinsella, 343 U.S. 341 (1952).  Thus, both 
Congress and the Judiciary historically have approved the 
Executive’s use of military commissions during wartime. 
And just over one month ago, in Hamdan, the D.C. Circuit 
confirmed the President’s power to establish and utilize 
military commissions in the ongoing war against al Qaeda 
and the Taliban.  The Hamdan decision effectively resolves 
the claims raised by petitioner with respect to his impending 
trial by military commission; those claims are properly the 
subject of abstention and/or lack merit.  Petitioner’s military 
commission claims, therefore, should be dismissed.
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I. HAMDAN REQUIRES REJECTION OF 
PETITIONER’S CLAIM THAT THE MILITARY 
COMMISSIONS ARE NOT LAWFULLY 
ESTABLISHED. 

The D.C. Circuit’s decision in Hamdan resolves 
petitioner’s challenge in Count 1 of the petition, Petition ¶¶ 
4149, that the military commission that will try petitioner 
lacks jurisdiction because Congress did not authorize the 
President to establish such commissions.  As explained 
previously, the D.C. Circuit held that “Congress authorized” 
the President to establish military commissions, 15 such as 
the one that will try petitioner Hicks, through the AUMF, 10 
U.S.C.30 § 821, and 10 U.S.C. § 836(a). 16 See 2005 WL 

15  Respondents  note  that  they  have  argued  in  this  case  that 
abstention  is  appropriate with  respect  to  all  aspects  of  the  instant  case, 
including  the claims  in Count 1.   The D.C. Circuit in Hamdan  chose  to 
explore  the  issue of  the  lawfulness of military commissions.  See supra 
note 16 (where we note the D.C. Circuit did not abstain).   Respondents, 
however, expressly  reserve  their argument that abstention is appropriate 
with  respect  to  all  claims  related  to military  commission  issues  in  this 
case,  as  more  fully  argued  in  respondents’  original  briefs  on  military 
commission issues in this case.  See Respondents’ Response and Motion 
to  Dismiss  or  for  Judgment  as  a  Matter  of  Law  with  Respect  to 
Challenges to the Military Commission Process Contained in Petitioner’s 
Second  Amended  Petition  for  Writ  of  Habeas  Corpus  Complaint  for 
Injunctive,  Declaratory,  and  Other  Relief  (dkt.  no.  88);  Response  to 
Petitioner’s Brief  in Opposition to Respondents’ Motion to Dismiss and 
in  Support  of  Petitioner  David  M.  Hicks’  CrossMotion  for  Partial 
Summary Judgment (dkt. no. 120). 

16 Petitioner is also wrong that the “Constitution expressly grants 
Congress the sole powerto create military commissions and the offenses 
to  be  tried  by  them,”  Petition  at  ¶  43.    The  President  has  inherent 
authority  to create military commissions pursuant  to  the powers granted 
him by  the Constitution as Commander  in Chief,  see U.S. CONST. art. 
III, § 2, and that authority is confirmed by historical practice.  This issue 
is  more  fully  articulated  in  Respondents’  Response  and  Motion  to 
Dismiss or for Judgment as a Matter of Law with Respect to Challenges
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1653046 at *4.  Petitioners’ challenge to the lawfulness of the 
military commission in this case, therefore, must be rejected. 

In addition, petitioner’s claim that military 
commissions lack authority to try anyone “far from the 
locality of actual war,” see Petition ¶ 50, such that the 
military commission that will try him may not lawfully sit at 
Guantanamo Bay, see id. ¶ 51, likewise must be rejected.  As 
a matter of common sense, it is wrong to argue either that 
any location in the globe is “far from the locality of actual 
war” when petitioner was captured in the context of a global 
war where the enemy has hatched its plans to attack and/or 
conducted attacks and military operations against the 
United States and its allies in Europe, Africa, Asia, the 
Middle East, and in the United States itself – planning and 
attacks that continue to this day 17 – or that the Military 
cannot conduct a commission trial in a setting that is less 
likely to be subject to enemy attack.  In any event, the 
petitioner in Hamdan raised a similar assertion in the 
context of attempting to distinguish his case from cases in 
which the Supreme Court approved military commissions 
(Quirin and Yamashita), and in response, the D.C. Circuit 
questioned “why this should matter.”  2005 WL 1653046 at 
*3.  Further, the Court found that the attempted distinction 
was baseless because the military commission in Quirin sat 

to  the  Military  Commission  Process  Contained  in  Petitioner’s  Second 
Amended Petition  for Writ of Habeas Corpus Complaint  for  Injunctive, 
Declaratory,  and  Other  Relief  at  2022  (dkt.  no.  88),  and  respondents’ 
Response  to Petitioner’s Brief  in Opposition to Respondents’ Motion  to 
Dismiss and in Support of Petitioner David M. Hicks’ CrossMotion for 
Partial  Summary  Judgment  at  1617  (dkt.  no.  120).  Hamdan’s 
confirmation  that  Congress  has  authorized  the  President  to  establish 
military  commissions  made  it  unnecessary  to  reach  this  issue; 
nevertheless,  the  President’s  inherent  authority  supplies  an  independent 
basis  upon which  to  conclude  that  the military  commission  in  this  case 
has been  lawfully  established.  See also Hamdan, 2005 WL 1653046 at 
*2  (noting  President’s  reliance  on  his  constitutional  authority  in 
establishing military commissions). 

17 See supra note 1.

Page 72 of 462
Hamdan v. Rumsfeld Litigation
Supreme Court & D.C. Circuit



Reply App. 36a 

in the Department of Justice building in Washington, D.C., 
and the military commission in Yamashita sat in the 
Philipines after the Japanese surrender. Id. Petitioner’s claim 
that the military commission that will try him may not 
lawfully sit at Guantanamo Bay, accordingly, is meritless 
and must be rejected. 

For these reasons, Count 1 of the Petition in this case, 
challenging the establishment and situs of the military 
commission, must be dismissed. 

II. PETITIONER’S CLAIMS UNDER THE GPW, 
THE UCMJ, AND THE DUE PROCESS CLAUSE WITH 
RESPECT TO THE MILITARY COMMISSION’S 
PROCEDURES MUST BE REJECTED. 

Petitioner also asserts that various aspects of the 
military commission’s procedures violate the GPW, the 
UCMJ, and the Constitution’s Due Process Clause.  Petition 
¶¶ 6674.  Included with this claim is a complaint regarding 
the possibility that the military commission may ultimately 
rely on evidence from interrogations that petitioner alleges 
were conducted in a way that violated due process. Id. ¶¶ 
68, 11012.  Petitioner’s challenge thus amounts to a 
complaint about commission procedural rules, including 
about potential evidence Hicks believes the commission 
would be free to consider.  As explained below, these claims 
must be rejected because they are subject to abstention or 
otherwise have no validity. 

A. Petitioner’s Claims under the GPW, the UCMJ, 
and the Due Process Clause are Subject to 
Abstention. 

The Hamdan Court disposed of the types of 
procedurally related claims raised by petitioner here by 
finding that questions of how, as opposed to whether, a 
detainee should be tried by military commission are 
appropriate for abstention. See 2005 WL 1653046 at *7. 
Specifically, the Court, relying on the Councilman abstention
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doctrine, declined to “test[]” the military commission at 
issue against the requirement of Common Article 3 that 
sentences be handed down by “a regularly constituted court 
affording all the judicial guarantees which are recognized as 
indispensable by civilized peoples.” Id. It did so in the 
context of Hamdan’s assertion that the military commission 
could exclude (and already had excluded) him from stages 
of the proceeding, potentially denying him the ability to 
confront witnesses. Id. (“That is by no stretch a 
jurisdictional argument.”).  Comity, according to the Court, 
dictated deference to the military proceedings on such 
matters of how the commission carried out its 
responsibilities. See id.  In the Court’s view, there was no 
reason that, if convicted, a military commission defendant 
could not contest the conviction, i.e., the manner in which it 
came about, if appropriate, in posttrial (presumably habeas) 
proceedings in federal court. See id. 

This abstention principle would be applicable not 
only to petitioner Hicks’s challenges under the GPW to 
procedural aspects of the military commission that will try 
him, but to his challenges under the UCMJ and the Due 
Process Clause as well.  As Hamdan recognized, the 
jurisdictional exception to the Councilman doctrine is based 
primarily on the theory that “setting aside the judgment 
after trial and conviction insufficiently redresses the 
defendant’s right not to be tried by a tribunal that has no 
jurisdiction.”  2005 WL 1653046 at *2.  Thus, a primary 
consideration is whether the right at stake is the “right not to 
be tried” as opposed to “a right whose remedy requires 
dismissal of the charges.” Cf. United States v. Hollywood 
Motor Car. Co., Inc., 458 U.S. 263, 271 (1982) (per curiam). 
“The former necessarily falls into the category of rights that 
can be enjoyed only if vindicated prior to trial.  The latter 
does not.” Id. Petitioner’s challenges to the procedural
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aspects of the military commission under the UCMJ and the 
Due Process Clause, thus, would be subject to abstention. 18 

B. Petitioner’s Claims Should be Rejected on the Merits. 
Aside from the issue of abstention, petitioner’s claims 

under the GPW and the UCMJ must be rejected on the 
merits under Hamdan.  As discussed supra, Hamdan 
determined that the GPW is not judicially enforceable, and, 
in any event, does not apply to those who are part of al 
Qaeda. See 2005 WL 1653046 at *6*7. Hamdan also 
rejected the argument, made by petitioner, Petition ¶ 70, that 
military commissions must comply with all the requirements 
of the UCMJ.  2005 WL 1653046 at *8. 

As to petitioner’s due process challenge to the military 
commission, respondents have previously pointed out, and 
another Judge of this Court has determined, that aliens, such 
as petitioner, outside of the United States and with no 
voluntary connections thereto, cannot invoke the 
Constitution of the United States. See Khalid v. Bush, 355 F. 

18  Though  petitioner’s  due  process  argument  may  raise 
constitutional questions, this does not support an argument for premature 
habeas  review.    “‘If  there  is  one  doctrine more  deeply  rooted  than  any 
other in the process of constitutional adjudication, it is that we ought not 
to pass  on questions of  constitutionality  .  .  . unless  such adjudication  is 
unavoidable.’”  Department  of  Commerce  v.  United  States  House  of 
Representatives,  525  U.S.  316,  343  (1999)  (quoting  Spector  Motor 
Service,  Inc.  v.  McLaughlin,  323  U.S.  101,  105  (1944)).    Here,  there 
would be no need for the adjudication of petitioner’s constitutional claim 
depending on the actions taken during the commission, including possible 
acquittal.  Due process claims are routinely considered in postconviction 
proceedings.  Cf.  Gray  v.  Netherland,  518  U.S.  152  (1996)  (post 
conviction habeas petition raising due process challenge to the manner in 
which  the  prosecution  introduced  evidence  of  petitioner’s  criminal 
conduct); Jamerson v. Secretary for Dep’t. of Corrections, 410 F.3d 682 
(11th  Cir.  2005)  (postconviction  habeas  petition  raising  due  process 
challenge  to  jury  instructions); Howard v. Bouchard, 405 F.3d 459  (6th 
Cir. 2005) (postconviction habeas petition raising due process challenge 
to eyewitness identification procedure).
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Supp. 2d 311, 320 (D.D.C. 2005) (“Nonresident aliens 
captured and detained outside the United States have no 
cognizable constitutional rights.”); see also Response to 
Petitions for Writ of Habeas Corpus and Motion to Dismiss 
or for Judgment as a Matter of Law § II.A. (dkt. no. 82) (“EC 
Response”) (citing, inter alia, United States v. Verdugo 
Urquidez, 494 U.S. 259 (1990), and Johnson v. Eisentrager, 
339 U.S. 763 (1950)). Indeed, even the Hamdan Court 
questioned whether the petitioner in that case could assert a 
constitutional claim against trial by military commission, 
noting prior law that aliens outside the sovereign territory of 
the United States and lacking a substantial voluntary 
connection to this country lack constitutional rights. See 
2005 WL 1653046 at *2 (expressing “doubt” whether a 
constitutional claim can be asserted by such a person, citing 
People’s Mojahedin Org. v. Dep’t of State, 182 F.3d 17, 22 
(D.C. Cir. 1999); and 32 County Sovereignty Comm. v. Dep’t 
State, 292 F.3d 797, 799 (D.C. Cir. 2002)) 19 ; see also 2005 WL 
1653046 at *5 (characterizing Rasul v. Bush, 542 U.S. 466, 124 
S. Ct. 2686 (2004), as deciding only the “narrow” question of 
whether federal courts have jurisdiction under the habeas 
statute). 

19  In  People’s  Mojahedin,  the  D.C.  Circuit,  in  considering  a 
petition for judicial review bytwo groups designated as “foreign terrorist 
organizations”  by  the  United  States  Secretary  of  State,  found  that  a 
“foreign  entity  without  property  or  presence  in  this  country  has  no 
constitutional  rights,  under  the  due  process  clause  or  otherwise.”    182 
F.3d at 22.  The Court based this finding on the Supreme Court’s holding 
in  United  States  v.  VerdugoUrquidez,  494  U.S.  259,  271  (1990),  that 
aliens “receive constitutional protections when they have come within the 
territory of the United States and developed substantial connections with 
this  country.”    Similarly,  in  34  County  Sovereignty  Comm.,  involving 
Irish  political  organizations,  the  D.C.  Circuit  found  that  because  the 
organizations  could  not  “rightly  lay  claim  to  having  come  within  the 
United  States  and  developed  substantial  connections with  this  country” 
the Secretary of State did not have to provide them “with any particular 
process before designating them as foreign terrorist organizations.”  292 
F.3d at 799 (citations and quotation marks omitted).
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Of course, Judge Green determined in her decision on 
respondents’ motion to dismiss the enemy combatant claims 
in this case that the petitioners in the case, including Hicks, 
stated valid procedural due process claims under the Fifth 
Amendment and that the Combatant Status Review Tribunal 
procedures used by the government to confirm the 
petitioners’ “enemy combatant” status “violate[d] the 
petitioners’ rights to due process of law.” See In re 
Guantanamo Detainee Cases, 355 F. Supp. 2d 443, 445 
(D.D.C. 2005).  The issue, however, of whether nonresident 
alien detainees at Guantanamo Bay, such as petitioner, can 
avail themselves of constitutional rights is the subject of the 
pending appeals in Khalid and In re Guantanamo, which are 
scheduled for oral argument on September 8, 2005.  Even 
assuming it is ultimately determined that petitioners such as 
Mr. Hicks could avail themselves of the Constitution, such 
rights visávis military commission procedures can be fully 
vindicated in postcommission review proceedings in 
federal court as appropriate, consistent with Hamdan’s 
teaching, making abstention with respect to such claims 
appropriate.  See 2005 WL 1653046 at *7. 

III. PETITIONER’S EQUAL PROTECTION CLAIMS 
SHOULD BE DISMISSED. 

Petitioner claims that, because they apply to non 
citizens only, the President’s Military Order and MCO No. 1 
violate the equal protection component of the Fifth 
Amendment and 42 U.S.C. § 1981. See Petition ¶¶ 7581. 
Like the other claims the petition raises, there are numerous 
reasons why this claim lacks merit or should otherwise be 
dismissed.  The equal protection claim raised by petitioner is 
a procedural rather than jurisdictional challenge, and the 
D.C. Circuit taught in Hamdan that federal courts should 
abstain under Councilman from entertaining premilitary 
commission trial procedural challenges.  Further, even if 
petitioner could avail himself of the equal protection 
component of the Fifth Amendment, his equal protection
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claim fails because (1) Hicks is not a member of a suspect 
class and, (2) even if he were, courts have historically shown 
extraordinary deference to the federal government regarding 
its policies toward aliens – deference that reaches its apex 
when applied to decisions of the President during wartime 
that implicate national security and sensitive foreign policy 
matters.  In addition, Hicks’s statutory claim under 42 U.S.C. 
§ 1981 fails because the statute is facially inapplicable to 
federal action, and, in any event offers no greater protection 
than the Constitution. 

For these reasons, petitioner’s equal protection claims 
with respect to the military commission must be rejected. 

A. Petitioner’s Equal Protection Claim is 
Subject to Councilman Abstention 
Because it is a Procedural, Rather than 
Jurisdictional, Challenge. 

As a  threshold matter, Hamdan prevents consideration 
of  petitioner’s  equal  protection  claims  at  this  stage  of 
proceedings  because  the  claims  fall  outside  the  recognized 
jurisdictional  exception  to  the  Councilman  doctrine.    2005 
WL 1653046 at *2.   Petitioner’s equal protection claims are 
not  jurisdictional  in  nature,  but  rather  challenge  the 
application  to  the  noncitizen  petitioner  of  the  military 
commission’s  procedures, which  according  to  petitioner  are 
“less  protective”  than  those  available  to  citizens  through 
“civilian  justice.”  See  Petition  ¶  77.    Even  in  the  criminal 
justice context, courts do not treat equal protection claims as 
jurisdictional  challenges  to  the  underlying  criminal 
proceedings.    Indeed,  courts  do  not  enjoin  ongoing  trial 
proceedings  to  permit  defendants  to  proceed  with  an 
interlocutory appeal or habeas petition challenging the denial 
of  an  equal  protection  claim.    Instead,  courts  regularly 
proceed with adjudication of  the  indictment and then permit 
the  defendant  as  appropriate  to  assert  any  equal  protection 
claim in a postconviction habeas petition.  See, e.g., Miller 
El  v.  Dretke,  125  S.  Ct.  2317,  222223  (2005)  (post
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conviction habeas petition raising equal protection challenge 
to  discriminatory  jury  selection);  Ragland  v.  Hundley,  79 
F.3d  702,  706  (8th  Cir.  1996)  (post  conviction  habeas 
petition  raising  equal  protection  challenge  to  felonymurder 
doctrine);  United  States  v.  Jennings,  991  F.2d  725,  72631 
(11th  Cir.  1993)  (postconviction  habeas  petition  raising 
selective prosecution equal protection claim).  That approach 
should  be  followed  in  this  case.    Petitioner  should  not  be 
permitted  to assert his constitutional defense  to commission 
proceedings  by  way  of  a  preemptive  equal  protection 
challenge,  especially when petitioner  has  the  opportunity  to 
raise the same argument in postconviction habeas review,  if 
necessary. 20 

As Hamdan recognized, the jurisdictional exception to 
the Councilman doctrine is based primarily on the theory 
that “setting aside the judgment after trial and conviction 
insufficiently redresses the defendant’s right not to be tried 
by a tribunal that has no jurisdiction.”  2005 WL 1653046 at 
*2.  This doctrine originated in the context of challenges to 
trial court jurisdiction in interlocutory appeals of decisions 
denying motions to dismiss indictments. See, e.g., Abney v. 
United States, 431 U.S. 651, 662 (1977) (cited in Hamdan, 
2005 WL 1653046 at *2); United States v. Cisneros, 169 F.3d 
763 (D.C. Cir. 1999) (cited in Hamdan, 2005 WL 1653046 at 
*2).  In that context, one of the primary considerations is 
whether the right at stake is the “right not to be tried” as 
opposed to “a right whose remedy requires dismissal of the 
charges.” United States v. Hollywood Motor Car. Co., Inc., 
458 U.S. 263, 271 (1982) (per curiam).  “The former 
necessarily falls into the category of rights that can be 
enjoyed only if vindicated prior to trial.  The latter does not.” 
Id.  Applying this analogous framework to the present case, 

20  Although  petitioner’s  equal  protection  argument  may  raise 
constitutional questions, this does not support his argument for premature 
habeas review.  See supra note 33.  Here, there would be no need for the 
Court  to  adjudicate  petitioner’s  constitutional  claims  if  the  military 
commission acquits him of the charges brought against him.
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petitioner’s equal protection challenge does not fall within 
the category of rights that must be vindicated prior to trial. 
Unlike a Double Jeopardy argument, for instance, 
petitioner’s equal protection challenge does not encompass 
the “right not to be haled into court at all.” See Blackledge v. 
Perry, 417 U.S. 21, 30 (1974).  Rather, petitioner stands in the 
same position as a criminal defendant who asserts a pretrial 
motion attacking an indictment on the ground that the 
underlying criminal statute authorizing the prosecution is 
unconstitutional. See Cisneros, 169 F.3d at 76970.  Such 
claims are not jurisdictional and, as explained above, any 
decision by the trial court – in this case the military 
commission – could be reviewed, if appropriate, through a 
subsequent habeas petition in the event petitioner is 
convicted. 

Petitioner also cannot evade Hamdan by couching his 
equal protection claim as jurisdictional.  Petitioner’s equal 
protection challenge appears premised on the theory that if 
the President’s Military Order is unconstitutional, it is void 
ab initio, and the military commission has no jurisdiction to 
try him for any offense.  The D.C. Circuit, however, rejected 
a similar theory in United States v. Baucum, 80 F.3d 539, 540 
(D.C. Cir. 1996) (holding that constitutional challenges to 
criminal statutes are “nonjurisdictional”).  In Baucum, the 
defendant argued that a commerce clause challenge to a 
criminal drug statute, 21 U.S.C. § 860(a), should be 
considered a jurisdictional challenge, based on the theory 
that if the statute is unconstitutional, the court has no 
jurisdiction to convict the defendant for that offense.  80 F.3d 
at 540.  The D.C. Circuit emphatically rejected this position, 
noting the Supreme Court’s refusal to adopt “such a broad 
sweeping proposition.” Id. at 541. 

The logic of Baucum applies equally to this case. 
Petitioner’s equal protection challenge to the President’s 
Military Order cannot be construed as a jurisdictional 
objection to the military commission, instead it is a challenge 
to the military commission’s procedures.  Accordingly,
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Hamdan controls, 2005 WL 1653046 at *7 (“The issue thus 
raised is not whether the commission may try him, but 
rather how the commission may try him.  That is by no 
stretch a jurisdictional argument.”), and the Court, in the 
interest of comity, should defer to the military commission 
and abstain from considering petitioner’s equal protection 
claims in the first instance. 

B. Even If Petitioner Could Invoke the Fifth 
Amendment, His Claim Lacks Merit. 

Even assuming contrary to VerdugoUrquidez and 
Eisentrager that Hicks could raise a claim under the Fifth 
Amendment’s equal protection component, 21 that claim 
lacks merit.  The President found that in order “[t]o protect 
the United States and its citizens,” it was “necessary” to 
establish military commissions to try noncitizens captured 
during the ongoing conflict for violations of the law of war. 
See Military Order § 1(e).  This politically sensitive 
determination would be subject to the utmost deference, 
because it constitutes an exercise of the President’s war 
powers visávis alien enemy combatants and implicates 

21  As  respondents  explained  regarding  petitioner’s  Fifth 
Amendment’s  due  process  claim,  respondents  have  previously  pointed 
out, and another Judge of this Court has determined, that aliens, such as 
petitioner, outside of the United States and with no voluntary connections 
thereto,  cannot  invoke  the  U.S.  Constitution  and  Hamdan  signaled  the 
legitimacy  of  this  result.  See  supra  §  II.B.    And  while  Judge  Green 
determined  in  her  decision  concerning  the  enemy  combatant  claims  in 
this case that petitioner stated valid claims under the Fifth Amendment’s 
due  process  clause,  she  did  not  make  a  finding  relating  to  the  Fifth 
Amendment’s equal protection component.  See In re Guantanamo, 355 
F. Supp. 2d at 445.   The issue, however, of whether non resident alien 
detainees, such as petitioner, can avail themselves of constitutional rights 
is  the  subject  of  the  pending  appeals.    Even  assuming  it  is  ultimately 
determined  that  petitioner  can  avail  himself  of  the  Constitution,  such 
rights visávis military commission procedures can be fully vindicated in 
postcommission  federal  court  proceedings  consistent  with  Hamdan’s 
teaching, making abstention appropriate.  See 2005 WL 1653046 at *7.
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pressing national security and foreign policy concerns.  As 
the Supreme Court has repeatedly observed: 

[A]ny policy toward aliens is vitally and intricately 
interwoven with contemporaneous policies in regard to 
the conduct of foreign relations, the war power, and the 
maintenance of a republican form of government.  Such 
matters are so exclusively entrusted to the political 
branches of government as to be largely immune from 
judicial inquiry or interference. 

Matthews v. Diaz, 426 U.S. 67, 81 n.17 (1976) (quoting 
Harisiades v. Shaughnessy, 342 U.S. 580, 58889 (1952)). 
There is no basis for disturbing the President’s judgment 
here.
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REPLY APPENDIX F 

From: [Military Commission Presiding Officer] 
Sent: Wednesday, July 28, 2004 13:06 
To: OMCD LCDR Sundel [detailed defense counsel] 
Subject: Authority of the Presiding Officer 

LCDR Sundel, 

1.  In a telephone conference this morning, you 
generally refused to a) talk to me or b) answer questions. 
You stated that you did not believe I have the authority to 
conduct pretrial matters absent the entire commission, 
although you did acknowledge that I am, in fact, detailed to 
the case of Al Bahlul as the Presiding Officer.  Further, 
despite the fact that you had your cocounsel, MAJ Bridges, 
opposing counsel, and the Chief Defense Counsel, COL 
Gunn, present while you were talking with me on speaker 
phone, you kept insisting that the substance of the 
conversation be placed on record.  Until such time as you are 
able to convince me, or have superior competent authority 
tell me, that my interpretation of the law is incorrect as to 
my authority to manage pretrial and motions practice 
without the presence of the full Commission, you will follow 
my instructions and orders in that regard. If I am incorrect in 
the exercise of my authority or otherwise err, there is an 
Appointing Authority and Review Panel to whom you may 
address the matter. It cannot be, and it will not be, that a 
counsel can refuse to discuss a matter  or litigate a matter  
on the claim the Presiding Officer has no authority thereby 
preventing the discussion and litigation of the very issue…. 

5.  I am now giving you a order.  The order is for you to 
provide notice of motions by COB 28 July 2004.  You have 
several options: 

a.  You can obey the order. 
b.  You can state that you refuse to obey this  order 

subjecting you to proper sanction. 
c.  You can request an extension of time to a date 

certain.
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d.  You can email me the following:  I have been 
detailed to the case of Al Bahlul since February 2004.  There 
are no matters of which I or my cocounsel am aware 
concerning which I intend to raise a motion before the 
Commission, or have reason to believe will or may be raised. 

6.  If you choose option 5b, I hereby direct you to 
furnish your reasons to me. 

7.   You are further ordered to submit to me by 1200 
hours, 29 July 2004, your legal analysis concerning why you 
believe that the Presiding Officer in a military commission 
can not handle pretrial matters without the presence of the 
entire commission notwithstanding MCI #8, Section 5… 

Presiding Officer
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REPLY APPENDIX G 

From: Sundel, Philip, LCDR, DoD OGC 
To: [Presiding Officer] 
Subject: RE: Authority of the Presiding Officer 
Date: Wednesday, July 28, 2004 4:18 PM 

To the extent that the order and deadline communicated 
in paragraph 5, below, has been imposed by the military 
commission as a whole, I respectfully request of the military 
commission as a whole an extension of time to provide a 
notice of motions until after counsel detailed to represent 
Mr. al Bahlul have had an opportunity to establish contact 
with him again.  The necessity for this request is contained 
in the memorandum provided by Major Bridges on 23 July. 
Unfortunately, because I do not know when we will be able 
to again establish contact with Mr. al Bahlul I am unable to 
provide a date certain for the expiration of the requested 
extension.  I will notify the commission once we are able to 
establish contact with Mr. al Bahlul again. 

V/r 
LCDR Sundel 

Detailed Defense Counsel 
* * * 
From: [Presiding Officer] 
Sent: Wednesday, July 28, 2004 18:08 

Subject: Notice of Initial Sessions 

TO All Counsel: 
1. The Presiding Officer will convene the Commission 
(without members) in the cases of: 
UNITED STATES v. IBRAHIM AHMED MAHOUD AL 
QOSI 
UNITED STATES v. ALI HAMZA AHMAD SULAYMAN 
AL BAHLUL 
UNITED STATES v. SALEM AHMED SALEM HAMDEN
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UNITED STATES v. DAVID HICKS 
during the week of 23 August at GTMO. A schedule for the 
proceedings during that week will be published at a later 
date. 
2. During these sessions, the Accused and all Counsel will be 
present. After the convening of the commission in each case, 
counsel will be permitted to voir dire the Presiding Officer, 
and all motions and matters that can be resolved will be 
resolved…
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REPLY APPENDIX H 

From: [Presiding Officer] 
Sent: Wednesday, July 28, 2004 22:03 

Subject: Counsel and the Authority of the Presiding Officer 

Memorandum For:  COL Gunn, Chief Defense Counsel 
28 July 2004 

Subject:  Counsel and the Authority of the Presiding Officer 

…2.  It has come to my attention (e.g., see Incl 2  Email from 
LCDR Sandul [Sundel], 28 Jul 04) that certain counsel may 
be operating under a misapprehension concerning my 
authority as the Presiding Officer.  Please note that this 
memorandum does not specifically address any case or any 
counsel  it covers all four of the cases to which I have been 
detailed and all of the counsel, whether prosecution or 
defense, detailed to those cases. 

3.  So that there is no question of my view in these matters, 
let me state the following: 

a.  I have the authority to set, hear, and decide all pretrial 
matters. 
b.  I have the authority to order counsel to perform certain 
acts. 
c.  I have the authority to set motions dates and trial dates. 
d.  I have the authority to act for the Commission without 
the formal assembly of the whole Commission. 

The above listing is not supposed to be all inclusive. 
Perhaps a better way of looking at the matter is to say that I 
have authority to order those things which I order done. 

4.  I base my view upon my reading and interpretation of the 
references.  (I note that my analysis of the references
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comports with that contained in reference 1l.)  I recognize 
that any one person's interpretation of various documents 
might be wrong.  However, in the cases to which I have been 
appointed as Presiding Officer, my interpretation is the one 
that counts: 

a) until the cases have been resolved and the cases are 
reviewed, if necessary, by competent reviewing authority 
(See reference 1k.).  At that time, there will be an 
opportunity for advocates, for either side, to state that the 
Presiding Officer was wrong in his interpretation of the 
references or in his actions based upon those interpretations. 
If so, competent reviewing authority will determine the 
remedy, if any.  Or, 
b) until superior competent authority (The President, The 
Secretary of Defense, The General Counsel of the 
Department of Defense, The Appointing Authority) issues 
directives stating that what I am doing is incorrect. 

… 

Presiding Officer
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REPLY APPENDIX I 

10 Aug 2004 

MEMORANDUM FOR THE OFFICE OF THE 
APPOINTING AUTHORITY 

FROM:  Lieutenant Commander Charles D. Swift, 
JAGC, USN, Detailed Defense 

Counsel, United States v. Hamdan 

SUBJECT:  Powers of the Presiding Officer 

Purpose: The purpose of this memorandum is to inform 
the Appointing Authority of Detailed Defense Counsel’s 
objections regarding the Assistant to the Presiding Officer’s 
request to the Appointing Authority on behalf of the 
Presiding Officer for revision of Military Commission 
Instruction No. 8 (attached).  This memorandum seeks to 
cognizance the Presiding Officer’s purported authority to 
exercise de facto powers of a military judge in contravention 
of the powers prescribed under Commission rules, historical 
precedence, and promotion of a full and fair trial.  In 
addition to alerting the Appointing Authority to Detailed 
Defense Counsel’s objections, this memorandum proposes 
alternative solutions in regards to the commission of Salim 
Ahmed Hamdan.  Objections and recommendations raised 
in this memorandum are solely that of Detailed Defense 
Counsel in Military Commission proceedings in conjunction 
with Salim Ahmed Hamdan and do not represent the 
position of the Chief Defense Counsel or the Defense teams, 
military or civilian, in any other Commission. 

Issue: Under the President’s Military Order, 
subsequent military orders and instructions, and legal 
president, do Military Commission proceedings conducted 
outside the presence of the other commission members 
constitute a lawfully constituted tribunal, when the 
proceedings are conducted by the Presiding Officer for the 
purpose of resolving legal motions, witness and evidentiary 
issues?
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Discussion: The Presiding Officer’s proposed actions 
contrast with the President’s Military Order of November 13, 
2001, dictating that the Military Commission provide “a full 
and fair trial with the Military Commission sitting as triers 
of both law and fact,” and Military Commission Order No. 1, 
Section 4.A.1, that states “members shall attend all sessions 
of the Commission.”  The Presiding Officer’s power under 
MCO No. 1 is administrative rather than substantive (e.g. 
limited to the preliminary admission of evidence, subject to 
review of panel members, maintaining the discipline of 
proceedings, ensuring qualifications of attorneys, 
scheduling, certifying interlocutory questions 22 , 
determining the availability of witnesses, etc.)  See sections 
4.A, 5.H, 6.A.5, and 6.D.1, 6.D.5.  Nothing in the powers set 
out in either the President’s Military Order or the MCO No. 
1 suggest that the Presiding Officer’s powers extend to that 
of a military judge, capable of holding independent sessions. 

In creating the present Military Commissions the 
government has relied on the legal and historical principles 
set out in re Quirin. The Quirin Commission, however, was 
conducted for all sessions with the Military Commissions as 
a whole, hearing all questions of law and fact.  These 
included questions of the Commissions including questions 
of whether counsel had the right to preemptory challenge, 
jurisdiction, lawfulness of the Presidential order, and 
lawfulness of the charges.  (See pages 1518, 2339, and 4660 
of Transcript of Proceedings Before the Military 
Commissions to Try Persons Charged with Offenses against 
the Law of War and the Articles of War, Washington, D.C., 
July 8 to July 31, 1942, University of Minnesota, 2004, 
Editors, Joel Samaha, Sam Root, and Paul Sexton).  Indeed 
the Detailed Defense Counsel has been able to find no 
previous Military Commission that was conducted in the 
manner proposed by the Presiding Officer. 

22  The  requirement  under  Section  4.A.(5)(d)  of  MCO  1,  that  the 
Presiding  officer  certify  all  dispositive  motions  to  the  Appointing 
Authority conflicts with the plain language of the Presidential order that 
the Commission be the “triers of law and fact” and is likely invalid under 
section 7.B. of MCO 1.

Page 90 of 462
Hamdan v. Rumsfeld Litigation
Supreme Court & D.C. Circuit



Reply App. 54a 

The conduct of Military Commission sessions outside 
the presence of all members does not comport with the 
overriding objective that the Commission provide a full and 
fair trial.  By acting as a de facto military judge in these 
proceedings, the Presiding Officer runs a high risk in 
prejudicing the panel as a whole.  In essence what the 
Presiding Officer proposes is that he alone will make 
determinations regarding legal motions, such as but not 
limited to the legality of the Commission, the elements of the 
charges, issues of voluntariness of confessions, relevance of 
witnesses and those facts that are not subject to contention. 
In order to make these determinations the Presiding Officer 
will necessarily have to make findings of fact in addition to 
determining the law.  By assuming the role of an 
independent fact finder and law giver, the Presiding Officer 
elevates his status relative to the other members to a point 
that it cannot be reasonably expected that his opinions will 
not be given undue weight by the other members during 
deliberations.  It cannot be reasonably expected that after the 
Presiding Officer has independently heard evidence, 
determined the law, and conducted a portion of the 
proceedings outside the presence of the other members that 
they will not subsequently defer to his judgment during 
deliberations.  Such a system is not in keeping with the 
requirement that the proceedings be full and fair.  For the 
process to be full and fair, each member must have an equal 
voice.  The Presiding Officer, however, in the name of 
expediency proposes to make himself first among equals. 

Even if the Appointing Authority agrees with the 
Presiding Officer’s position regarding alteration of MCI No. 
8, Detailed Defense Counsel objects to any alterations to 
military instructions without the concurrence of Mr. 
Hamdan and his Defense Counsel as an expos facto 
alteration of the procedures for trial after charges have been 
referred to Commission, thereby commencing proceedings. 

Detailed Defense Counsel is not unmindful of the 
difficulties associated with the use of members to make all of 
these determinations.  The Presiding Officer’s assistant in his 
ex parte memorandum to the Legal Advisor to the

Page 91 of 462
Hamdan v. Rumsfeld Litigation
Supreme Court & D.C. Circuit



Reply App. 55a 

Appointing Authority, points out that the use of members to 
make determinations on all issues substantially mirrors the 
courtmartial process prior to the institution of the Uniform 
Code of Military Justice.  Although this process was 
abandoned with the advent of the Uniform Code of Military 
Justice for Courtsmartial, there is no authority for 
abandoning it with respect to Military Commissions. 
Nothing in the President’s order indicated that he tended to 
deviate from the past process; rather the portion of the 
President’s Military Order of November 13, 2001, dealing 
with Military Commissions, is an almost word for word that 
of President Roosevelt’s orders regarding the Quirin 
Commission. 

Mr. H.’s memo justifies the departure from historical 
precedent on the grounds that requiring line officers to vote 
on complex issues few lawyers can articulate jeopardizes 
efficient trials and potentially prejudices the proceedings. 
Detailed Defense Counsel agree that line officers will be 
confronted with extremely complex issues, but does not 
agree that the solution lies in granting judicial powers to the 
Presiding Officer in a hearing that is distinctly separate from 
a courtsmartial or federal trail 

Recommendation: Detailed Defense Counsel proposes 
in the alternative that recent procedures used in 
international tribunals for war crimes provide the solution. 
In both the former Yugoslavia and Rwandan tribunals, the 
war crimes tribunals have been composed of international 
judges.  Detailed Defense counsel recommends that the 
Appointing Authority reject the Presiding Officers 
interpretation of his powers and clarify that all sessions of 
the Military Commission shall be attended by all members 
of the commission.  Further, Defense Counsel recommends 
that the Appointing Authority relieve the line officers 
appointed to serve as members of the commission and 
appoint in the alternative active or reserve Judge Advocates 
who are qualified to serve as military judges.  Appointment 
of a panel of judge advocates does not require a change in 
the Military Commission rules as there is no requirement 
that a commission member be anything beyond a 
commissioned officer.  Appointment of judge advocates to
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the commissions will permit careful consideration of the 
legal issues, expedite necessary legal research into these 
issues, avoid prejudice created by ex parte proceedings, and 
mirror international process. 

LCDR Charles D. Swift, JAGC, USN 
Detailed Defense Counsel 
Office of Military Commissions 

Cc: 
Chief Defense Counsel 
Chief Prosecutor 
Presiding Officer 
Detailed Prosecutor in U.S. v. Hamdan 
Legal Advisor to the Appointing Authority 
Legal Advisor to the Presiding Officer
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REPLY APPENDIX J 

August 11, 2004 
MEMORANDUM FOR Presiding Officer 

SUBJECT: Presence of Members and Alternate Members at 
Military Commission Sessions 

The Orders and Instructions applicable to trials by Military 
Commission require the presence of all members and 
alternate members at all sessions/proceedings of Military 
Commissions. 

The President's Military Order (PMO) of November 13, 2001, 
"Detention, Treatment, and Trial of Certain NonCitizens in 
the War Against Terrorism," requires a full and fair trial, 
with the military commission sitting as the triers of both fact 
and law. See Section 4(c)(2). The PMO identifies only one 
instance in which the Presiding Officer may act on an issue 
of law or fact on his own. Then, it is only with the members 
present that he may so act and the members may overrule 
the Presiding Officer's opinion by a majority of the 
Commission. See Section 4"c)(3). 

Further, Military Commission Order (MCO) No. 1 requires 
the presence of all members and alternate members at all 
sessions/proceedings of Military Commissions. Though 
MCO No. I delineates duties for the Presiding Officer in 
addition to those of other Commission Members, it does not 
contemplate convening a session of a Military Commission 
without all of the members present. 

The "Commission" is a body, not a proceeding, in and of 
itself. Each Military Commission, comprised of members, 
collectively has jurisdiction over violations of the laws of 
war and all other offenses triable by military commission. 
The following authority is applicable.
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• MCO No. 1, Section 4(A)(l) directs that the Appointing 
Authority shall appoint the members and the alternate 
member or members of each Commission. As such, the 
appointed members and alternate members collectively 
make up each "Commission." 

• MCO No. 1, Section 4(A)( I) also requires that the 
alternate member or members shall attend all sessions of the 
Commission. This requirement for alternate members to 
attend all sessions assumes that members are required to 
attend all sessions of the Commission, as well. 

• MCO No. 1. Section 4(A)(4) directs the Appointing 
Authority to designate a Presiding Officer from among the 
members of each Commission. This is further evidence that 
the Commission was intended to operate as an entity 
including all of the members. 

• MCO No. 1, Section 4(A)(4) also states that the 
Presiding Officer will preside over the proceedings of the 
Commission from which he or she was appointed. Implicit 
in this statement is the understanding that there are no 
proceedings without the Commission composed of and 
operating with all of its members. The Presiding Officer is 
only one of the appointed members to the Commission, who 
in addition, presides over the proceedings of the 
Commission. 

Thomas L. Hemingway, 
Brigadier General, U.S. Air Force 
Legal Advisor to the Appointing 
Authority for Military Commissions
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REPLY APPENDIX K 

IN THE UNITED STATES COURT 
OF APPEALS 

FOR THE DISTRICT OF COLUMBIA 
CIRCUIT 

Hamdan v. Rumsfeld, et al. 
No. 045393 

MOTION TO STAY THE COURT'S MANDATE 
PENDING DISPOSITION OF A PETITION FOR WRIT 

OF CERTIORARI 

… 
1. The Equities Favor a Stay and 

Mr. Hamdan Will Suffer Irreparable 
Injury if the Stay is Denied. 

There is good cause to stay the mandate in this case, 
whether that cause is measured by the public interest 
favoring a stay or the irreparable harm that will occur to 
Mr. Hamdan if the mandate is issued.  Fed. R. App. P. 
41(d)(2); D.C. Cir. R. 41(a)(2); Books 329 F.3d at 829; Postal 
Service, 481 U.S. at 130203.  Harm to the public interest shifts 
the equities heavily in favor of a stay. Books, 329 F.3d at 829; 
Postal Service, 481 U.S. at 130203. 

Certainly, neither the public interest nor the interested 
parties will be harmed by the temporary maintenance of the 
status quo.  On the contrary, it is the prospect of rushed 
proceedings posed by the denial of this motion that 
threatens to harm both groups. Absent a stay, these military 
commissions – widely decried as unjust throughout the 
international community, even among America's friends and 
allies – will move forward without the benefit and 
imprimatur of Supreme Court review. Staying the mandate 
will allow the Supreme Court to consider and address 
Mr. Hamdan's fundamental challenges to these 
commissions, and will give credence and support to the
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perception here and abroad that all criminal proceedings 
conducted by the United States are subject to full judicial 
review and are governed by the rule of law. 

Moreover, issuance of the mandate prior to Supreme 
Court review presents a panoply of irreparable harms to Mr. 
Hamdan: he will be forced to preview his defense to the 
prosecution; he will be forced to defend in a proceeding 
where he challenges the very jurisdiction of the commission 
to try him at all; he may be returned to solitary confinement 
during precommission detention (a form of detention that 
will impair his ability to defend himself once the 
commission resumes); and it may interfere with his ability to 
complete briefing at the Supreme Court.  Given these 
compound harms, and the lenient standard by which 
"irreparable injury" is measured on a motion to stay a 
mandate, a stay is amply warranted in this case. Books, 329 
F.3d at 829; Postal Service, 481 U.S. at 130203. 

a. The equities and public 
interest strongly favor a stay. 

There is great potential harm to the public interest if 
these commissions are allowed to proceed before there is a 
meaningful opportunity for Supreme Court review.  Fed. R. 
App. P. 41(d)(2); D.C. Cir. R. 41(a)(2); Books, 329 F.3d at 829. 
Rushed proceedings would undermine the legitimacy of the 
Government's actions in Guantanamo and confuse and 
possibly delay the Supreme Court's review of this case. See 
generally Quirin, 317 U.S. at 19 (finding that the public 
interest required that the Court avoid all delay in reaching 
the merits of a challenge to military commissions). 

The harm to the public interest in this case is not 
ephemeral or undefined – military commissions that flout 
the protections afforded by the Geneva Conventions bring 
the scorn of the international community and endanger the 
lives of U.S. servicemen and civilians captured and detained 
abroad.  Amicus Brief of General David M. Brahms, et al., 
supra, at 510.  The public interests implicated here are at
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least as strong as the interests found in other cases where the 
mandate has been stayed. Books, 239 F.3d at 829 (mandate 
stayed because public interest would be harmed if the city of 
Elkhart, Indiana, had to "devote attention to formulating and 
implementing" city policy regarding public display of 
religious symbols without the benefit of Supreme Court 
review).  Allowing the Supreme Court the time it needs to 
review these proceedings would benefit the public interest 
by helping to clarify and legitimize the proceedings in 
Guantanamo. See Quirin, 317 U.S. at 19 (observing, in case 
raising similar issues, that "public interest required that we 
consider and decide these questions without any avoidable 
delay."); see also Slip Op. at 6 ("[W]e are thus left with 
nothing to detract from Quirin's precedential value."). 

Moreover, the potential harm to the public interest is 
not offset by any harm to the Government if Mr. Hamdan's 
military commission is very briefly delayed.  The 
Government's actions during Mr. Hamdan's detention 
clearly reveal that it does not consider delay harmful, and 
that immediate proceedings are not necessary to protect the 
Government's interests.  Mr. Hamdan has been in the 
custody of the U.S. military since approximately November 
2001, but wasn't declared eligible for trial by military 
commission until July 3, 2003.  He then languished in pre 
trial segregation (i.e., solitary confinement) for nearly nine 
months.  Mr. Hamdan was not able to meet with his counsel 
until January 30, 2004.  After Mr. Hamdan's counsel filed his 
mandamus and habeas action the Government moved to 
hold Mr. Hamdan's petition in abeyance. See Notice of 
Motion and Motion for Order Holding Petition in Abeyance 
(filed April 23, 2004, D.D.C. docket no. 1). 23 

23  In  support  of  its Motion  to Hold  in Abeyance,  the Government 
invoked  the  importance  and  finality  of  Supreme Court  review.  Id.  at  4 
("[I]t would be an unnecessary expenditure of resources for the parties to 
litigate  –  and  for  [the  district  court]  to  adjudicate  –  the  very  same 
jurisdictional issues the Supreme Court is virtually certain to address over 
the  next  two months  and  resolve  in  a manner  that  will  dispose  of  this
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It was not until the Supreme Court ruled that habeas 
jurisdiction extended to Guantanamo Bay in Rasul on June 
28, 2004, that the Government finally presented Mr. Hamdan 
with the charge against him, a fortnight later, in July, 2004. 
In November 2004 when the D.C. District Court halted 
Mr. Hamdan's commission, the Government never sought a 
stay of the district court injunction, despite its stated 
promise to do so. See DOJ Press Release, Nov. 8, 2004, 
available at 
http://www.usdoj.gov/opa/pr/2004/November/ 04_opa_ 
735.htm.  Following this injunction the government on its 
own accord suspended proceedings in the three other cases 
pending before Military Commissions.  The Government has 
never sought a speedy commission for Mr. Hamdan, and it 
has no equitable claim to seek one now. 

Moreover, granting a stay merely preserves this status 
quo, a state of affairs that the Government accepted in 
November and which has been in place for over eight 
months.  Under the District Court's order, Mr. Hamdan still 
remains subject to the threat of both military (courtmartial) 
and civil (Article III court) prosecutions for his alleged past 
violations of the laws of war.  He will not, moreover, be free 
on bail in the interim, but rather detained at Guantanamo 
Bay.  The Supreme Court has held that in habeas cases the 
possibility of flight and danger to the public – neither of 
which exists in this case – are both relevant factors for courts 
to consider in granting stays. See Hilton v. Braunskill, 481 
U.S. 770, 777 (1987) (remanding for reconsideration of the 
government's motion for a stay). Finally, the public interest 
would be harmed if a hastily convened commission was 
permitted to go forward prior to an opportunity for 
Supreme Court review. 24 

petition  or,  at  a  minimum,  provide  substantial  guidance  regarding  its 
viability in the federal courts[.]"). 

24  Indeed,  if  expediency  was  truly  an  important  goal  for  the 
Government,  its  decision  to  prosecute  Mr.  Hamdan  via  this 
commission—rather  than,  for  example,  a  courtmartial—is  entirely 
illogical.  See 10 U.S.C. § 818 (permitting trial by the existing system of
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b. Mr. Hamdan will be 
irreparably injured if the stay 
is denied. 

There is also good cause to stay the mandate because 
Mr. Hamdan will be irreparably injured if his commission is 
allowed to go forward without Supreme Court review.  Fed. 
R. App. P. 41(d)(2); D.C. Cir. R. 41(a)(2); Postal Service, 481 
U.S. at 130203.  There are at least three concrete harms to 
Mr. Hamdan that demonstrate irreparable injury sufficient 
to stay the mandate. Postal Service, 481 U.S. at 130203 (harm 
requirement satisfied where temporary reinstatement of 
discharged employee will send a negative message to other 
employees). 

First, the right Mr. Hamdan seeks to vindicate is the 
right not to be tried at all by this military commission.  If the 
mandate issues before the Supreme Court has the 
opportunity to review Mr. Hamdan's case, the trial 
proceedings will resume where they left off.  Mr. Hamdan 
will be asked to enter a plea pursuant to rules that do not 
facially permit Alford or conditional pleas.  Substantial 
aspects of the rights Hamdan asserts in this petition will be 
vitiated by the resumption of the trial, and they will be 
impossible for the federal courts to fully vindicate ex post. 
Likewise, issuance of the mandate before Supreme Court 
resolution would subject Hamdan to trial by military 
commission even as he presses his challenge in Article III 
courts to the jurisdiction of those commissions to try him. 
Cf. Gilliam v. Foster, 75 F.3d 881, 904 (4th Cir. 1996) (en banc) 
("[A] portion of the constitutional protection [the Double 
Jeopardy Clause] affords would be irreparably lost if 
Petitioners were forced to endure the second trial before 
seeking to vindicate their constitutional rights at the federal 

courtsmartial and  conferring  jurisdiction  over  violations  of  the  laws  of 
war);  id.  §  810  ("When  any  person  subject  to  this  chapter  is  placed  in 
arrest  or  confinement  prior  to  trial,  immediate  steps  shall  be  taken  to 
inform him of the specific wrong of which he is accused and to try him or 
to dismiss the charges and release him.").
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level." (quoting Abney v. United States, 431 U.S. 651, 660 
(1997)). 

In this respect, the issue is the same as that governing 
abstention, where the Court in this case has already 
concluded that "setting aside the judgment after trial and 
conviction insufficiently redresses the defendant's right not 
to be tried by a tribunal that has no jurisdiction."  Slip op. at 
6 (citing Abney, 431 U.S. at 662); cf. McSurely v. McClellan, 697 
F.2d 309, 317 (D.C. Cir. 1982) ("A showing of irreparable 
injury will generally be automatic from invocation of the 
immunity doctrine if the trial has begun or will commence 
during the pendency of the petitioner's appeal."). 

Second, if the mandate issues before Supreme Court 
review and the commission resumes, it will irreversibly 
provide the prosecution a preview of Mr. Hamdan's trial 
defense.  This Circuit has already acknowledged this as an 
irreparable injury, and in a context that involved simple 
exclusion from the United States in immigration 
proceedings, and not the far more burdensome and 
stigmatizing possibility of a criminal conviction with life 
imprisonment.  In Rafeedie v. INS, 880 F.2d 506, 517 (D.C. Cir. 
1989), thenJudge Douglas Ginsburg pointed to the 
"substantial practical litigation advantage" forfeited by 
forcing the petitioner to go through a summary exclusion 
proceeding when he claimed he was entitled to a more 
robust plenary procedure.  The Government had argued that 
he should go through the summary proceeding first, and 
only if excluded should he be able to challenge the process. 
This Court disagreed due to the irreparable injury 
engendered by forcing a preview of the defense: 

Rafeedie will suffer a judicially 
cognizable injury in that he will thus 
be deprived of a "substantial practical 
litigation advantage." Rafeedie spells 
out this dilemma: if he presents his 
defense in a § 235(c) proceeding, and a 
court later finds that section
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inapplicable to him, the INS will 
nevertheless know his defense in 
advance of any subsequent § 236 
proceeding; if, however, he does not 
present his factual defense now, he 
risks forsaking his only opportunity to 
present a factual defense. . . Rafeedie 
has thus established a significant and 
irreparable injury. 

Id. at 518 (emphasis added). Cf. United States v. Philip Morris 
Inc., 314 F.3d 612, 622 (D.C. Cir. 2003) (granting a stay upon 
finding that "the general injury caused by the breach of the 
attorneyclient privilege and the harm resulting from the 
disclosure of privileged documents to an adverse party is 
clear enough" to satisfy the irreparable injury prong). 

Third, if the mandate issues, Judge Robertson's 
injunction barring Mr. Hamdan's continued placement in 
solitary confinement will cease.  Mr. Hamdan has already 
been subject to eleven months of solitary confinement, and, 
as the only evidence relevant to this issue and in the record 
confirms, continued solitary confinement threatens Mr. 
Hamdan's health and ability to defend himself at trial. See 
Brief of Amici Curiae Human Rights First, Physicians for 
Human Rights, et al, in Support of Petitioner at 918 (solitary 
confinement seriously impairs an ability to defend, and 
Mr. Hamdan is vulnerable to the consequences of solitary 
confinement).  The harm to Mr. Hamdan's ability to defend 
himself by a return to solitary confinement is at least as 
harmful as the symbolic harms held to favor a stay in other 
cases. Postal Service, 481 U.S. at 130203 (equities favor stay 
where employer will face irreparable harm because 
"temporary reinstatement of [a discharged employee], a 
convicted criminal, will seriously impair the applicant's 
ability to impress the seriousness of the Postal Service's 
mission upon its workers."). 

Fourth, if this Court does not grant a stay, there is a 
possibility that Mr. Hamdan's trial proceedings at
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Guantanamo may occur at the same time as his Reply Brief 
in the Supreme Court is due.  Because commission 
proceedings have not been scheduled, it is impossible to 
know whether this possibility will materialize.  If it does, 
Petitioner cannot hope to adequately pursue his claims 
simultaneously in both Washington and Cuba, given the 
amorphous and uniquely difficult nature of the proceedings 
in Guantanamo and the lack of sufficient access to research 
materials and law libraries.  Both Mr. Hamdan and the 
judicial branch will suffer if the petitioner in such a pivotal 
case cannot pursue his claims with the utmost vigor. 
Indeed, the Government itself suffers in that scenario, given 
its interest in making sure that the proceedings in 
Guantanamo command the respect of the international 
community and of its own citizens. 

In sum, if military commissions are worth conducting, 
they are worth conducting lawfully and being perceived as so 
conducted.  Their deployment in jurisdictionally dubious 
contexts or in legally clouded conditions can only work a 
disservice to their potential utility when confined to proper 
circumstances and conducted under legally appropriate 
ground rules.  Only the Supreme Court's prompt and 
decisive resolution of the questions presented by the use of 
military commissions in the circumstances of this case can 
dispel those clouds swiftly and with the certitude that those 
conditions require. 

Petitioner has acted with the utmost of dispatch to 
ensure that the Supreme Court can resolve his Petition at its 
first available date, the first Conference, on September 26, 
2005.  Accordingly, only a brief stay is necessary. 

CONCLUSION 

For all the foregoing reasons, the Motion should be 
granted and this Court's mandate should be stayed pending 
the Supreme Court's review of Mr. Hamdan's Petition for 
Certiorari. 

Respectfully submitted this 11th day of August, 2005.
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/s/ Neal Katyal 
Neal Katyal (D.C. Bar No. 462071) 
600 New Jersey Avenue, NW 
Washington, D.C. 20001 
(202) 6629000 

Lt. Commander Charles D. Swift 
Office of Military Commissions 
U.S. Department of Defense 
1931 Jefferson Davis Hwy. Suite 103 
Arlington, VA 22202 
(703) 6071521 

Benjamin S. Sharp (D.C. Bar No. 211623) 
Joseph M. McMillan (pro hac vice) 
PERKINS COIE LLP 
607 Fourteenth Street, N.W., Suite 800 
Washington, D.C.  200052011 
(202) 6286600 
(202) 4341690 (facsimile) 
Attorneys for Petitioner 

IN THE UNITED STATES COURT OF 
APPEALS 

FOR THE DISTRICT OF COLUMBIA 
CIRCUIT 

Hamdan v. Rumsfeld, et al. 

No. 045393 

REPLY IN SUPPORT OF MOTION TO STAY THE 
COURT’S MANDATE PENDING DISPOSITION OF A 
PETITION FOR WRIT OF CERTIORARI 

B. Mr. Hamdan Has Demonstrated Good 
Cause for a Stay. 

The Government argues that there is not good cause for
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a stay because (1) “the government and the public interest” 
will suffer; and (2) Mr. Hamdan will not be prejudiced if the 
mandate issues.  These arguments lack factual and legal 
support, and are contradicted by the Government’s prior 
actions. 

1.  There will be no harm to the Government or to any 
public interest if the mandate is stayed. Despite the brief 
stay sought in this motion, the Government nonetheless 
asserts that both it and an unspecified “public interest” will 
be harmed by this stay.  First, the Government complains 
that the District Court’s injunction constitutes “unwarranted 
interference” with the President’s powers.  Resp. at 13.  This 
argument simply restates the Government’s merits position 
in the case, but it does not articulate any harm to the 
President or the Government that a brief stay of the mandate 
will engender. 

Next, the Government invokes “serious practical 
consequences” that would flow from staying the mandate. 
Resp. at 14.  It claims that “unduly delayed [] commission 
proceedings” may dilute the alleged deterrent effect it 
contends Mr. Hamdan’s commission will have. Id. at 14.  It 
is incredible that the Government would, in light of the 
history of its treatment of Mr. Hamdan, now complain of 
undue delay. 25 Mr. Hamdan’s Motion set forth a brief 
chronology of this delay, Motion at 1415, a list that was by 
no means exhaustive and that the Response did not contest. 
Some of the more telling examples that belie the 
Government’s claim of harm caused by delay are:  (1) Mr. 
Hamdan has been detained since November 2001, the 
President did not declare Mr. Hamdan eligible for trial by 
military commission until July 3, 2003, and Mr. Hamdan was 
not charged with any offense until July 13, 2004; (2) in the 
nine months since the District Court’s November 8, 2004 

25 Mr. Hamdan agrees that the international community is observing 
and scrutinizing the Government’s use of commissions, but he disagrees 
that  the  Government  has  thus  far  ever  chosen  a  course  of  action  that 
suggests it intends to conduct his commission quickly, openly, or fairly.
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Order, the Government has not referred charges against any 
of the other fourteen persons designated as eligible for trial 
by military commissions, and has released three of them. 
This “undue delay” is an argument of convenience, and it 
should be viewed in light of the Government’s actions, not 
its words. 

2.  Mr. Hamdan will be harmed if the mandate issues. 
The Government contends that because Mr. Hamdan’s 
opening Petition “did not raise any legal challenge to his 
detention as an enemy combatant” the Government can, at 
its leisure, detain Mr. Hamdan indefinitely regardless of 
Supreme Court intervention.  Resp. at 1011.  The 
Government is simply wrong.  Mr. Hamdan did challenge 
both procedurally and substantively the determination that 
he is an enemy combatant, which is the predicate for the 
indefinite detention the Government threatens. See Petition 
for Writ of Mandamus or, in the Alternative, Writ of Habeas 
Corpus at 25.  And the claim that Hamdan will remain 
detained cannot be assumed in light of the appeal pending 
before this Circuit in Al Odah, supra. 

In a complete contradiction of its argument that the 
commissions must resume immediately, the Government 
next argues that Mr. Hamdan’s trial will not begin after the 
mandate issues.  Resp. at 11.  Of course, even at the outset of 
the pretrial motions, Mr. Hamdan will be asked to enter a 
plea of guilt or innocence.  And the indefinite time for 
commencement of Mr. Hamdan’s commission – something 
which lies completely within the Government’s hands – 
belies the Government’s argument that the mandate must 
issue now. 

Finally, the Government attempts to dismiss 
Mr. Hamdan’s claim that he will be harmed if his 
commission resumes.  These attempts to rebut 
Mr. Hamdan’s satisfaction of the “good cause” requirement
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are not well supported. 26 First, Mr. Hamdan asserts that 
this military commission has no jurisdiction to try him, and 
contrary to the Government’s assertion that right is not 
abstract and cannot be vindicated with posttrial review. 
Slip op. at 6.  Second, this Court has explicitly held 
elsewhere that being forced to preview a defense does 
indeed constitute irreparable harm, even though the 
Government, citing no authority, scoffs at the notion. 
Rafeedie v. INS, 880 F.2d 506, 517 (D.C. Cir. 1989).  This 
concern is particularly heightened here because Mr. 
Hamdan contends that this military commission does more 
than “arguably violate…procedural rights.”  Resp. at 12. 
Rather, it has procedures that are specifically engineered to 
violate those rights by permitting Mr. Hamdan’s exclusion 
from his own trial.  This increases the likelihood of a second 
trial, and heightens the potential harm to Mr. Hamdan of 
previewing his defense. Rafeedie fully controls this case. 

Third, the Government’s assurance that it has no 
“current plans” to return Mr. Hamdan to solitary 
confinement is no assurance at all, as it does not prevent the 
Government from placing Mr. Hamdan back in solitary 
confinement when his commission recommences.  Last, 
facilities in Guantanamo Bay do not permit the kind of 
instant communication needed to litigate two cases in two 
fora simultaneously, which is what Mr. Hamdan will have to 
do if the mandate issues, and the prospect of doing so need 
not be “insurmountable” to satisfy good cause.  Again, any 
one of these harms satisfies “good cause” as that 
requirement has been interpreted under Fed. R. App. P. 
41(d)(2). Postal Service v. Nat'l Assn. of Letter Carriers, 481 
U.S. 1301, 30203 (1987); Books v. City of Elkhart, 239 F.3d 826, 

26 In fourteen pages of briefing, the Government fails to cite a single 
case  that  establishes  the  showing  necessary  to  stay  a  circuit  court’s 
mandate pending a petition for certiorari under Fed. R. App. P. 41(d)(2). 
This  includes a  lack of any  legal authority supporting  its assertions that 
Mr. Hamdan  has  failed  to  establish  “good  cause”  as  it  has  been 
interpreted by courts.
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829 (7th Cir. 2001). 

CONCLUSION 

For all the foregoing reasons, the Motion should be 
granted. 

Respectfully submitted this 
29th day of August, 2005. 

/s/ Neal Katyal 
Neal Katyal (D.C. Bar No. 462071) 
600 New Jersey Avenue, NW 
Washington, D.C. 20001 
(202) 6629000 

Lt. Commander Charles D. Swift 
Office of Military Commissions 
U.S. Department of Defense 
1931 Jefferson Davis Hwy. Suite 103 
Arlington, VA 22202 
(703) 6071521 

Benjamin S. Sharp (D.C. Bar No. 211623) 
Joseph M. McMillan (pro hac vice) 
PERKINS COIE LLP 
607 Fourteenth Street, N.W., Suite 800 
Washington, D.C.  200052011 
(202) 6286600 
(202) 4341690 (facsimile) 
Attorneys for Petitioner
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REPLY APPENDIX L 

December 5, 2001 

The Honorable Patrick J. Leahy 
Chairman, Senate Judiciary Committee 
433 Russell Senate Office Bldg. 
United States Senate 
Washington, DC 20510 

Dear Senator Leahy: 

We, the undersigned law professors and lawyers, write to 
express our concern about the November 13, 2001, Military 
Order, issued by President Bush and directing the 
Department of Defense to establish military commissions to 
decide the guilt of noncitizens suspected of involvement in 
terrorist activities. 

The United States has a constitutional court system of which 
we are rightly proud. Time and again, it has shown itself 
able to adapt to complex and novel problems, both criminal 
and civil. Its functioning is a worldwide emblem of the 
workings of justice in a democratic society. 

In contrast, the Order authorizes the Department of Defense 
to create institutions in which we can have no confidence. 
We understand the sense of crisis that pervades the nation. 
We appreciate and share both the sadness and the anger. But 
we must not let the attack of September 11, 2001 lead us to 
sacrifice our constitutional values and abandon our 
commitment to the rule of law. In our judgment, the 
untested institutions contemplated by the Order are legally 
deficient, unnecessary, and unwise. 

In this brief statement, we outline only a few examples of the 
serious constitutional questions this Order raises:
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• The Order undermines the tradition of the Separation of 
Powers. Article I of the Constitution provides that the 
Congress, not the President, has the power to “define and 
punish . . . Offenses against the Law of Nations.” The Order, 
in contrast, lodges that power in the Secretary of Defense, 
acting at the direction of the President and without 
Congressional approval. 
• The Order does not comport with either constitutional or 
international standards of due process. The President’s 
proposal permits indefinite detention, secret trials, and no 
appeals. 
• The text of the Order allows the Executive to violate the 
United States’ binding treaty obligations. The International 
Covenant on Civil and Political Rights, ratified by the United 
States in 1992, obligates State Parties to protect the due 
process rights of all persons subject to any criminal 
proceeding. The third Geneva Convention of 1949, ratified 
by the United States in 1955, requires that every prisoner of 
war have a meaningful right to appeal a sentence or a 
conviction. Under Article VI of the Constitution, these 
obligations are the “supreme Law of the Land” and cannot 
be superseded by a unilateral presidential order. 

No court has upheld unilateral action by the Executive that 
provided for as dramatic a departure from constitutional 
norms as does this Order. While in 1942 the Supreme Court 
allowed President Roosevelt’s use of military commissions 
during World War II, Congress had expressly granted him 
the power to create such commissions. 

Recourse to military commissions is unnecessary to the 
successful prosecution and conviction of terrorists. It 
presumes that regularly constituted courts and military 
courtsmartial that adhere to welltested due process are 
unable to handle prosecutions of this sort. Yet in recent 
years, the federal trial courts have successfully tried and 
convicted international terrorists, including members of the 
alQaeda network.
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It is a triumph of the United States that, despite the attack of 
September 11, our institutions are fully functioning. Even the 
disruption of offices, phones, and the mail has not stopped 
the United States government from carrying out its 
constitutionallymandated responsibilities. Our courts 
should not be prevented by Presidential Order from visibly 
doing the same. 

Finally, the use of military commissions would be unwise, as 
it could endanger American lives and complicate American 
foreign policy. Such use by the United States would 
undermine our government’s ability to protest effectively 
when other countries do the same. Americans, be they 
civilians, peacekeepers, members of the armed services, or 
diplomats, would be at risk. 

The United States has taken other countries to task for 
proceedings that violate basic civil rights. Recently, for 
example, when Peru branded an American citizen a 
“terrorist” and gave her a secret “trial,” the United States 
properly protested that the proceedings were not held in 
“open civilian court with full rights of legal defense, in 
accordance with international judicial norms.” 

The proposal to abandon our existing legal institutions in 
favor of such a constitutionally questionable endeavor is 
misguided. Our democracy is at its most resolute when we 
meet crises with our bedrock ideals intact and unyielding. 

Respectfully submitted, 

Benjamin Aaron 
Professor of Law Emeritus 
University of CaliforniaLos Angeles 
School of Law 

Kenneth Abbott 
Elizabeth Froehling Horner 
Professor of Law and Commerce 

Director, Center for International 
and Comparative Studies 
Northwestern University 

Richard L. Abel 
Visiting Professor, New York 
University Law School
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Connell Professor, University of 
CaliforniaLos Angeles School of 
Law 

Khaled Abou El Fadl 
Acting Professor 
University of CaliforinaLos Angeles 
School of Law 

Bruce Ackerman 
Sterling Professor of Law and 
Political Science 
Yale Law School 

Bryan Adamson 
Associate Professor of Law 
Case Western Reserve University 
School of Law 

Raquel AldanaPindell 
Assistant Professor of Law 
University of NevadaLas Vegas, 
William S. Boyd School of Law 

Alison Grey Anderson 
Professor of Law 
University of CaliforniaLos Angeles 
School of Law 

Michelle J. Anderson 
Associate Professor of Law 
Villanova University School of Law 

Professor Penelope Andrews 
City University of New York School 
of Law 

Fran Ansley 
Professor of Law 
University of Tennessee College of 
Law 

Keith Aoki 
Associate Professor of Law 
University of Oregon School of Law 

Annette Appell 
Associate Professor 
University of NevadaLas Vegas, 
William S. Boyd School of Law 

Jennifer Arlen 

Visiting Professor of Law 
Yale Law School 

Ivadelle and Theodore Johnson 
Professor of Law & Business, USC 
Law School 

Michael Asimow 
Professor of Law Emeritus 
University of CaliforniaLos Angeles 
School of Law 

Barbara Atwood 
Mary Anne Richey Professor of Law 
University of Arizona, James E. 
Rogers College of Law 

Michael Avery 
Associate Professor 
Suffolk Law School 

Jonathan B. Baker 
Associate Professor of Law 
American University, Washington 
College of Law 

Jack Balkin 
Knight Professor of Constitutional 
Law and the First Amendment 
Yale Law School 

Susan Bandes 
Professor of Law 
DePaul University College of Law 

Taunya Lovell Banks 
Professor of Law 
University of Maryland School of 
Law 

Roger M. Baron 
Professor of Law 
University of South Dakota School 
of Law 

Joseph Bauer 
Professor of Law 
University of Notre Dame School of 
Law 

Linda M. Beale 
University of Illinois College of Law
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John S. Beckerman 
Associate Dean for Academic Affairs 
Rutgers School of Law – Camden 

Leslie Bender 
Associate Dean & Professor of Law 
and Women’s Studies 
Syracuse University College of Law 

Robert Bennett 
George C. Dix Professor of 
Constitutional Law 
Northwestern University School of 
Law 

Morris D. Bernstein 
Assistant Clinical Professor 
University of Tulsa College of Law 

Arthur Best 
Professor of Law 
University of Denver College of Law 

Jerry P. Black, Jr. 
Associate Clinical Professor 
University of Tennessee College of 
Law 

Gary Blasi 
Professor of Law 
University of CaliforniaLos Angeles 
School of Law 

Cynthia Grant Bowman 
Professor of Law 
Northwestern University School of 
Law 

Francis A. Boyle 
Professor of Law 
University of Illinois College of Law 

Lynn Branham 
Visiting Professor of Law 
University of Illinois College of Law 

Pamela D. Bridgewater 
Associate Professor of Law 
American University, Washington 
College of Law 

Thomas F. Broden 
Professor Emeritus 
University of Notre Dame School of 
Law 

Mark S. Brodin 
Professor of Law 
Boston College Law School 

Ralph Brill 
Professor of Law 
ChicagoKent College of Law 

Theresa J. Bryant 
Executive Director and Director of 
Public Interest, Career Development 
Office 
Yale Law School 

Elizabeth M. Bruch 
PractitionerinResidence 
American University, Washington 
College of Law 

Robert A. Burt 
Alexander M. Bickel Professor of 
Law 
Yale Law School 

Emily Calhoun 
Professor of Law 
University of Colorado 

Deborah Cantrell 
Clinical Lecturer and Director of the 
Arthur Liman Public Interest 
Program 
Yale Law School 

Manuela Carneiro da Cunha 
Professor, Department of 
Anthropology and the College 
University of Chicago 

William M. Carter, Jr., Esq. 
Assistant Professor of Law 
Case Western Reserve University 
School of Law 

Douglas Cassel 
Director, Center for International 
Human Rights
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Northwestern University School of 
Law 

Anthony Chase 
Center for International Studies 
University of Chicago 

Alan K. Chen 
Associate Professor 
University of Denver College of Law 

Ronald K. Chen 
Associate Dean for Academic Affairs 
Rutgers School of Law – Newark 

Paul G. Chevigny 
Professor of Law 
New York University School of Law 

Gabriel J. Chin 
Rufus King Professor of Law 
University of Cincinnati College of 
Law 

Hiram E. Chodosh 
Professor of Law 
Director, Frederick K. Cox 
International Law Center 
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School of Law 

Carol Chomsky 
Associate Professor of Law 
University of Minnesota Law School 
CoPresident, Society of American 
Law Teachers 

George C. Christie 
James B. Duke Professor of Law 
Duke University School of Law 

Michael J. Churgin 
Raybourne Thompson Centennial 
Professor in Law 
University of Texas School of Law 

Kathleen Clark 
Professor, Washington University 
School of Law 

Roger S. Clark 
Board of Governors Professor 

Rutgers School of Law – Camden 
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Professor of Law 
University of Texas School of Law 

George M. Cohen 
Professor of Law 
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David Cole 
Georgetown University Law Center 

Melissa Cole 
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Robert H. Cole 
Professor of Law Emeritus 
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James E. Coleman, Jr. 
Professor of the Practice of Law 
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Frank Rudy Cooper 
Assistant Professor of Law 
Villanova University School of Law 
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Professor of Law 
Northwestern University School of 
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Cathryn Stewart Crawford 
Assistant Clinical Professor 
Northwestern University School of 
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Associate Professor 
Howard University School of Law 
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Professor of Law 
Duke University Law School
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Dennis E. Curtis 
Clinical Professor of Law 
Yale Law School 

Molly D. Current 
Visiting Assistant Professor of Law 
ChicagoKent College of Law 

Harlon Dalton 
Professor of Law 
Yale Law School 

Karen L. Daniel 
Clinical Assistant Professor 
Northwestern University School of 
Law 

Thomas Y. Davies 
Associate Professor of Law 
University of Tennessee College of 
Law 

Angela J. Davis 
Professor of Law 
American University, Washington 
College of Law 

Ellen E. Deason 
Associate Professor 
University of Illinois College of Law 

Judith E. Diamond 
Associate Professor 

Brett Dignam 
Clinical Professor of Law 
Yale Law School 

Diane Dimond 
Clinical Professor of Law 
Duke University Law School 

Don Doernberg 
James D. Hopkins Professor of Law 
Pace University School of Law 

Peter A. Donovan 
Boston College Law School 

Michael B. Dorff 
Assistant Professor 
Rutgers School of Law – Camden 

Norman Dorsen 
Fred I. and Grace A. Stokes 
Professor of Law 
New York University School of Law 

David M. Driesen 
Associate Professor of Law 
Syracuse University College of Law 

Steven Duke 
Professor of Law 
Yale Law School 

Melvyn R. Durchslag 
Professor of Law 
Case Western Reserve University 
School of Law 

Fernand N. Dutile 
Professor of Law 
University of Notre Dame School of 
Law 

Stephen Dycus 
Professor of Law 
Vermont Law School 

Howard Eglit 
Professor of Law 
ChicagoKent College of Law 

Daniel C. Esty 
Professor of Environmental Law and 
Policy 
Yale University 

Cynthia R. Farina 
Professor of Law 
Cornell Law School 

Neal Feigenson 
Professor of Law 
Quinnipiac University 

Professor Jay M. Feinman 
Rugters School of Law – Camden 

Stephen M. Feldman 
University of Tulsa 

Barbara J. Fick
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Associate Professor of Law 
University of Notre Dame School of 
Law 

Matthew W. Finkin 
Albert J. Harno Professor of Law 
University of Illinois 

David H. Fisher, Ph.D. 
Professor of Philosophy 
North Central College 

Stanley Z. Fisher 
Professor of Law 
Boston, MA 

Scott FitzGibbon 
Professor of Law 
Boston College Law School 

Martin S. Flaherty 
Professor of Law 
Fordham Law School 

Brian J. Foley 
Widener University School of Law 

Gregory H. Fox 
Professor of Law 
Chapman University School of Law 
Orange, CA 

Gary Forrester 
Visiting Assistant Professor of Law 
University of Illinois College of Law 

Mary Louise Frampton 
Director, Boalt Hall Center for Social 
Justice 
University of California at Berkeley 

Daniel J. Freed 
Clinical Professor Emeritus of Law 
and Its Administration 
Yale Law School 

Eric Freedman 
Professor of Law 
Hofstra University School of Law 

Peter B. Friedman 

Director of Research, Analysis, and 
Writing 
Case Western Reserve University 
School of Law 

Nicole Fritz 
Crowly Fellow in International 
Human Rights 
Fordham School of Law 

Joseph W. Glannon, Esq. 

Maggie Gilmore 
Supervising Attorney 
Indian Country Environmental 
Justice Clinic 
Vermont Law School 

Peter Goldberger, YLS ‘75 
Attorney, Ardmore, PA 

Phyllis Goldfarb 
Professor of Law 
Boston College Law School 

Carmen Gonzalez 
Assistant Professor of Law 
Seattle University School of Law 

Jonathan Gordon 
Instructor of Law 
Case Western Reserve University 
School of Law 

Robert Gordon 
Johnston Professor of Law and 
History 
Yale University 

Neil Gotanda 
Professor of Law 
Western State University 

Stephen E. Gottlieb 
Professor of Law 
Albany Law School 

Grayfred B. Gray 
Associate Professor Emeritus 
University of Tennessee College of 
Law
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Suzanne Greene 
Visiting Professor of Law 
ChicagoKent College of Law 

Kent Greenfield 
Associate Professor 
Boston College Law School 

Susan R. Gzesh 
Director, Human Rights Program 
The University of Chicago 

Elwood Hain 
Professor, Whittier Law School 
Colonel (JAG), USAFR (ret) 

Louise Halper 
Professor of Law 
Washington & Lee University 
School of Law 

Robert W. Hamilton 
University of Texas School of Law 

Joel F. Handler 
University of CaliforniaLos Angeles 
School of Law 

Hurst Hannum 
Professor of International Law 
The Fletcher School of Law and 
Diplomacy 
Tufts University 

Patricia Isela Hansen 
Professor of Law 
University of Texas Law School 

Angela Harris 
Professor of Law 
School of Law (Boalt Hall) 
University of California at Berkeley 

Mark I. Harrison, Esq. 

Robert Harrison 
Yale Law School 

Melissa Hart 
Associate Professor of Law 
University of Colorado School of 
Law 

Kathy Hartman 
Assistant Dean for Admissions and 
Financial Aid 
Vermont Law School 

Lew Hartman 
381 VT Route 66 
Randolph, VT 05060 

Philip Harvey 
Associate Professor of Law & 
Economics 
Rutgers School of Law – Camden 

Oona Hathaway 
Associate Professor 
Boston University School of Law 

Joan MacLeod Heminway 
University of Tennessee College of 
Law 

Lynne Henderson 
Visiting Professor of Law 
University of CaliforniaDavis 
School of Law 

Susan Herman 
Professor of Law 
Brooklyn Law School 

Kathy Hessler 
Case Western Reserve University 
School of Law 

Steven J. Heyman 
Professor of Law 
ChicagoKent College of Law 

Tracey E. Higgins 
Professor of Law, Fordham Law 
School 
CoDirector, Crowley Program in 
International Human Rights 

Barbara Hines 
Lecturer/Director of the 
Immigration Clinic 
University of Texas School of Law 

W. William Hodes
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President, The William Hodes 
Professional Corporation 
Professor Emeritus of Law, Indiana 
University 

Joan H. Hollinger 
Visiting Professor of Law 
Director, Child Advocacy Program 
School of Law (Boalt Hall) 
University of California at Berkeley 

RuthArlene W. Howe 
Boston College Law School 

Marsha Cope Huie 
Visiting Professor of Law 
Tulane University 

Darren Lenard Hutchinson 
Assistant Professor of Law 
Southern Methodist University 

Deena Hurwitz 
Cover/Lowenstein Fellow in 
International Human Rights Law 
Yale Law School 

Alan Hyde 
Professor and Sidney Reitman 
Scholar 
Rutgers School of Law – Newark 

Jonathan M. Hyman 
Professor of Law 
Rutgers School of Law – Newark 

Allan Ides 
Loyola Law School 

Sherrilyn A. Ifill 
Associate Professor of Law 
University of Maryland School of 
Law 

Lisa C. Ikemoto 
Professor of Law 
Loyola Law School 

Craig L. Jackson 
Professor of Law 
Texas Southern University, 
Thurgood Marshall School of Law 

Quintin Johnstone 
Emeritus Professor of Law 
Yale Law School 

Paul W. Kahn 
Robert W. Winner Professor of Law 
and the Humanities 
Yale Law School 

David Kairys 
James E. Beasley Professor of Law 
Beasley School of Law, Temple 
University 

Amy H. Kastely 
Professor of Law 
St. Mary’s University School of Law 

Harriet N. Katz 
Clinical Professor 
Rutgers School of Law – Camden 

Lewis R. Katz 
John C. Hutchins Professor of Law 
Case Western Reserve University 
School of Law 

Andrew H. Kaufman, Esq. 

Eileen Kaufmann 
Professor of Law 
Touro Law School 

Conrad Kellenberg 
Professor of Law 
University of Notre Dame School of 
Law 

Robert B. Kent 
Professor Emeritus 
Cornell Law School 

Jeffrey L. Kirchmeier 
Associate Professor of Law 
City University of New York School 
of Law 

Kimberly Kirkland 
Professor of Law 
Franklin Pierce Law Center
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Thomas Kleven 
Professor of Law 
Thurgood Marshall School of Law 

Alvin K. Klevorick 
John Thomas Smith Professor Law 
Yale Law School 

Harold Hongju Koh 
Gerard C. and Bernice Latrobe 
Smith Professor of International 
Law 

Yale Law School 
Susan P. Koniak 
Professor of Law 
Boston University School of Law 

Juliet P. Kostritsky 
John Homer Kapp Professor of Law 
Case Western Reserve University 
School of Law 

Harold J. Krent 
Interim Dean and Professor 
ChicagoKent College of Law 

Christopher Kutz 
Assistant Professor of Law 
School of Law (Boalt Hall) 
University of California at Berkeley 

Maury Landsman 
Clinical Professor 
University of Minnesota Law School 

Frederick M. Lawrence 
Law Alumni Scholar and Professor 
of Law 
Boston University School of Law 

Robert P. Lawry 
Professor of Law and Director, 
Center for Professional Ethics 
Case Western Reserve University 
School of Law 

Sylvia R. Lazos 
Associate Professor 
University of MissouriColumbia 
School of Law 

Terri LeClercq, Ph.D. 
Fellow, Norman Black Professorship 
in Ethical Communication in Law 
University of Texas School of Law 

Brant T. Lee 
Associate Professor of Law 
University of Akron School of Law 

Brian Leiter 
Charles I. Francis Professor 
University of Texas School of Law 

John Leubsdorf 
Professor of Law 
Rutgers School of Law – Newark 

Sanford Levinson 
University of Texas School of Law 

Cynthia Crawford Lichtenstein 
Professor Emerita, Boston College 
School of Law 
Visiting Professor, George 
Washington University School of 
Law 

Joseph Liu 
Assistant Professor 
Boston College Law School 

Claudio Lomnitz 
Professor of History 
University of Chicago 

Jean Love 
MarthaEllen Tye Distinguished 
Professor of Law 
University of Iowa College of Law 

John S. Lowe 
George W. Hutchison Professor of 
Energy Law 
Southern Methodist University 

Edmund B. Luce 
Director of Graduate Programs and 
Legal Writing Professor 
Widener University School of Law 

Carroll L. Lucht 
Clinical Professor of Law
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Yale Law School 

Jeana L. Lungwitz 
University of Texas School of Law 

David Lyons 
Boston University 

Marko C. Maglich 
Attorney, New York 

Daniel Markovits 
Associate Professor of Law 
Yale Law School 

Inga Markovits 
“Friends of Jamail” Regents’ Chair 
in Law 
University of Texas 

Richard Markovits 
John B. Connally Chair in Law 
University of Texas 

Stephen Marks 
Associate Dean for Academic Affairs 
Boston University School of Law 

Jerry L. Mashaw 
Sterling Professor of Law and 
Management 
Yale Law School 

Professor Judith L. Maute 
University of Oklahoma College of 
Law 

Carolyn McAllaster 
Clinical Professor of Law 
Duke University School of Law 

Marcia L. McCormick 
Visiting Assistant Professor 
ChicagoKent College of Law 

Melinda Meador 
Bass, Berry, and Sims PLC 
Knoxville, TN 

Michael Meltsner 
Visiting Professor of Law 
Harvard Law School 

Roy M. Mersky 
Harry M. Reasoner Regents Chair in 
Law and Director of Research 
Jamail Center for Legal Research 
Tarlton Law Library 
University of Texas School of Law 

Frank I. Michelman 
Harvard University 

Alice M. Miller, J.D. 
Assistant Professor of Clinical Public 
Health 
Law and Policy Project 
Columbia University School of 
Public Health 

Jonathan Miller 
Professor of Law 
Southwestern University School of 
Law 

Joseph Scott Miller 
Visiting Assistant Professor of Law 
Northwestern University School of 
Law 

Elliot S. Milstein 
Professor of Law 
American University, Washington 
College of Law 

JoAnne Miner 
Senior Lecturer 
Cornell Law School 

Satish Moorthy 
Coordinator, Human Rights 
Program 
University of Chicago 

Margaret Montoya 
University of New Mexico School of 
Law 
CoPresident, Society of American 
Law Teachers 

Frederick C. Moss 
Associate Professor of Law 
Southern Methodist University 
School of Law
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Eleanor W. Myers 
Temple University, Beasley Law 
School 

Molly O’Brien 
Associate Professor of Law 
University of Akron School of Law 

Paul O’Neil 
Visiting Professor of Law 
CUNY School of Law 

J.P. Ogilvy 
Associate Professor of Law 
Columbus School of Law 
The Catholic University of America 

Diane Orentlicher 
American University, Washington 
College of Law 

Nancy K. Ota 
Professor of Law 
Albany Law School 

Professor Daniel G. Partan 
Boston University School of Law 

Teresa Gotwin Phelps 
Professor of Law 
University of Notre Dame School of 
Law 

Sidney Picker, Jr. 
Professor of Law 
Case Western Reserve University 
Law School 

Sydelle Pittas, Esq. 
Pittas/Koenig 
Winchester, MA 

Zygmunt J.B. Plater 
Professor of Law 
Boston College Law School 

Nancy D. Polikoff 
Professor of Law 
American University, Washington 
College of Law 

Robert J. Quinn, Esq. 
Human Rights Program 
University of Chicago 

Vernellia R. Randall 
Professor of Law 
University of Dayton 

Frank S. Ravitch 
Visiting Associate Professor of Law 
Syracuse University College of Law 

Anthony F. Renzo 
Assistant Professor 
Vermont Law School 

Judith Resnik 
Arthur Liman Professor of Law 
Yale Law School 

Wilhelmina M. ReubenCooke 
Professor of Law 
Syracuse University College of Law 

Annelise Riles 
Professor of Law 
Northwestern University School of 
Law 

David W. Robertson 
Professor of Law 
University of Texas School of Law 
Professor Mary Romero 
School of Justice Studies 
Arizona State University 

Professor Michael RookeLey 
CoPresidentelect, Society of 
American Law Teachers 

Susan RoseAckerman 
Henry R. Luce Professor of Law and 
Political Science 
Yale Law School 

Rand E. Rosenblatt 
Professor of Law 
Rutgers School of Law – Camden 

Stephen A. Rosenbaum 
Lecturer in Law 
School of Law (Boalt Hall)
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University of California at Berkeley 

Clifford J. Rosky 
PostGraduate Research Fellow 
Yale Law School 

Gary Rowe 
Acting Professor 
University of CaliforniaLos Angeles 
School of Law 

Len Rubinowitz 
Professor of Law 
Northwestern University School of 
Law 

William Rubenstein 
Acting Professor 
University of CaliforniaLos Angeles 
School of Law 

David S. Rudstein 
Professor of Law 
ChicagoKent College of Law 

Richard Sander 
Professor of Law 
University of CaliforniaLos Angeles 
School of Law 

Jane L. Scarborough 
Associate Professor of Law 
Northeastern University School of 
Law 

Elizabeth M. Schneider 
Rose L. Hoffer Professor of Law 
Brooklyn Law School 

Ora Schub 
Associate Clinical Professor 
Children and Family Justice Center 
Northwestern University School of 
Law 

Ann Seidman 
Adjunct Professor 
Boston University School of Law 

Robert B. Seidman 
Professor Emeritus 
Boston University School of Law 

Jeff Selbin 
Lecturer 
School of Law (Boalt Hall) 
University of California at Berkeley 

Elisabeth Semel 
Acting Clinical Professor 
School of Law (Boalt Hall) 
University of California at Berkeley 

Ann Shalleck 
Professor of Law 
American University, Washington 
College of Law 

Julie Shapiro 
Associate Professor of Law 
Seattle University School of Law 

Richard K. Sherwin 
Professor of Law 
New York Law School 

Seanna Shiffrin 
Professor of Law and Associate 
Professor of Philosophy 
University of CaliforniaLos Angeles 

Steven Shiffrin 
Professor of Law 
Cornell University 

James J. Silk 
Executive Director 
Orville H. Schell, Jr. Center for 
International Human Rights 

Yale Law School 
Richard Singer 
Distinguished Professor 
Rutgers Law School – Camden 

Professor Ronald C. Slye 
Seattle University School of Law 

Roy M. Sobelson 
Professor of Law 
Georgia State University College of 
Law 

Norman W. Spaulding
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Acting Professor of Law 
School of Law (Boalt Hall) 
University of California at Berkeley 

Christina Spiesel 
Senior Research Associate, Yale Law 
School 
Adjunct Professor of Law, 
Quinnipiac University School of 
Law 
And Adjunct Professor Of Law, 
New York Law School 

Peter J. Spiro 
Professor of Law 
Hofstra University Law School 

Joan Steinman 
Distinguished Professor of Law 
ChicagoKent College of Law 

Barbara Stark 
Professor of Law 
University of Tennessee College of 
Law 

Margaret Stewart 
Professor of Law 
ChicagoKent School of Law 

Katherine Stone 
Professor of Law 
Cornell Law School 

Victor J. Stone 
Professor Emeritus of Law 
University of Illinois at Urbana 
Champaign 

Robert N. Strassfeld 
Professor of Law 
Case Western Reserve University 
School of Law 

Peter L. Strauss 
Betts Professor of Law 
Columbia Law School 

Beth Stephens 
Associate Professor of Law 
RutgersCamden School of Law 

Ellen Y. Suni 
Professor of Law 
University of MissouriKansas City 
School of Law 

Michael Sweeney, Esq. 

Eleanor Swift 
Professor of Law 
School of Law (Boalt Hall) 
University of California at Berkeley 

David Taylor 
Professor of Law 
Northern Illinois College of Law 

Kim TaylorThompson 
Professor, New York University 
School of Law 

Peter R. Teachout 
Professor of Constitutional Law 
Vermont Law School 

Harry F. Tepker 
Calvert Chair of Law and Liberty 
and Professor of Law 
University of Oklahoma 

Beth Thornburg 
Professor of Law 
Dedman School of Law 
Southern Methodist University 

Lance Tibbles 
Professor of Law 
Capital University Law School 

Mark Tushnet 
Georgetown University Law Center 

Kathleen Waits 
Associate Professor 
University of Tulsa College of Law 

Neil Vidner 
Duke University Law School 

Joan Vogel 
Professor of Law 
Vermont Law School
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Rhonda Wasserman 
Professor of Law 
University of Pittsburgh School of 
Law 

Mark Weber 
Professor of Law 
DePaul University College of Law 

Harry H. Wellington 
Sterling Professor of Law Emeritus, 
Yale Law School 
Professor of Law, New York Law 
School 

Carwina Weng 
Assistant Clinical Professor 
Boston College Law School 

Jamison Wilcox 
Associate Professor 
Quinnipiac University School of 
Law 

Cynthia Williams 
Associate Professor 
University of Illinois College of Law 
and 
Visiting Professor Fordham 
University Law School 

Verna Williams 
Assistant Professor of Law 
University of Cincinnati College of 
Law 

Harvey Wingo 
Professor Emeritus of Law 
Southern Methodist University 

Steven L. Winter 
Professor of Law 
Brooklyn Law School 

Zipporah B. Wiseman 
Thomas H. Law Centennial 
Professor of Law 
University of Texas 

Stephen Wizner 
William O. Douglas Clinical 
Professor of Law 

Yale Law School 

Barbara Bader Aldave 
Loran L. Stewart Professor of Law 
University of Oregon 

Carolyn Patty Blum 
Clinical Professor of Law and 
Director, International Human 
Rights Law Clinic 
School of Law (Boalt Hall) 
University of California at Berkeley 

Anthony D’Amato 
Leighton Professor of Law 
Northwestern University School of 
Law 

Nancy Ehrenreich 
Associate Professor of Law 
University of Denver College of Law 

Maryam Elahi, Esq. 
Director, Human Rights Program 
Trinity College 

John Hart Ely 
Richard Hausler Professor of Law 
University of Miami (formerly Dean, 
Stanford Law School) 

Elizabeth Lutes Hillman 
Assistant Professor of Law 
Rutgers School of Law – Camden 

Henry T. King, Jr. 
Professor 
Case Western Reserve University 
School of Law 

Kit Kinports 
Professor 
University of Illinois College of Law 

Professor Martin Levy 
Thurgood Marshall School of Law 

Garth Meintjes 
Associate Director, Center for Civil 
and Human Right 
University of Notre Dame School of 
Law
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Dawn Clark Netsch 
Professor of Law Emerita 
Northwestern University School of 
Law 

Edward D. Ohlbaum 
Professor of Law 
Temple University 

Tamara Piety 
Visiting Assistant Professor 
University of Tulsa College of Law 

Judith Royster 
Professor of Law 
University of Tulsa 

Herman Schwartz 
American University, Washington 
College of Law 

Riva Siegel 
Nicholas deB. Katzenbach Professor 
of Law 
Yale Law School 

Connie J. Sipe, Esq. 
Sitka, Alaska 

Aviam Soifer 
Boston College Law School 

Robert Solomon 
Clinical Professor (Adjunct) of Law 
Yale Law School 

Cynthia Soohoo 
Director, Bringing Human Rights 
Home 
Human Rights Institute at Columbia 
Law School 

David Abraham 
Professor 
University of Miami School of Law 

Roger Abrams 
Dean and Richardson Professor of 
Law 
Northeastern University School of 
Law 

Kathryn Abrams 
Professor of Law, University of 
CaliforniaBerkeley School of Law 
Professor of Law, Cornell Law 
School 

John Adler 
Professor of Law 
University of San Francisco School 
of Law 

Catherine Adcock Admay 
Lecturer of Law, Director IDC 
Duke Law School 

Lee A. Albert 
State University of New York, 
University at Buffalo School of Law 

Richard Alderman 
University of Houston Law Center 

Ted Alevizos 
Professor of Law, Retired 
Suffolk University Law School 

George Alexander 
Professor of Law 
Santa Clara University Law School 

James J. Alfini 
Professor of Law 
Northern Illinois University College 
of Law 

Reginald Alleyne 
Visiting Professor of Law 
Boston College Law School 

Jose Alvarez 
Professor of Law 
Columbia Law School 

Anthony G. Amsterdam 

Judge Edward M. Weinfeld 
Professor of Law 
New York University School of Law 

Alexis Anderson 
Visiting Associate Clinical Professor
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Boston College Law School 

Claudia Angelos 
Professor of Clinical Law 
New York University School of Law 

Amy Applegate 
Clinical Associate Professor 
Indiana University School of Law 

Susan Appleton 
Associate Dean of Faculty 
Lemma Barkeloo & Phoebe Couzins 
Professor of Law 
Washington University School of 
Law in St. Louis 

Marianne Artusio 
Associate Professor of Law 
Jacob D. Fuchsberg Law Center, 
Touro College 

Sameer M. Ashar 
Acting Assistant Professor of 
Clinical Law 
New York University School of Law 

Frank Askin 
Professor 
Rutgers School of Law 

Hope Babcock 
Professor of Law 
Georgetown University Law Center 

James Francis Bailey, III 
Indiana University School of Law 

Katherine Baker 
Associate Professor of Law 
ChicagoKent College of Law 

Brook K. Baker 
Professor of Law 
Northeastern University School of 
Law 

C. Edwin Baker 
Professor of Law 
University of Pennsylvania Law 
School 

Milner Ball 
Caldwell Professor of Constitutional 
Law 
University of Georgia School of Law 

Beverly Balos 
Clinical Professor of Law 
University of Minnesota Law School 

Sylvia Barboza 
Fenwick & West, LLP 

John J. Barcelo 
William Nelson Cromwell Professor 
of International and Comparative 
Law 
Cornell Law School 

Kimberly Barlow 
UCLA School of Law 

Robert Batey 
Professor of Law 
Stetson University College of Law 

Jeffrey Bauman 
Professor 
Georgetown University Law Center 

Loftus E. Becker, Jr. 
University of Connecticut School of 
Law 

Gordon J. Beggs 
Staff Attorney, Employment Law 
Clinic 
ClevelandMarshall College of Law, 
Cleveland State University 

Theresa M. Beiner 
Professor of Law 
UALR William H. Bowen School of 
Law 

G. Andrew Benjamin 
Affiliate Professor of Law and 
Clinical Professor of Medicine and 
Director, Parenting 
Evaluation/Training Program 
University of Washington School of 
Law
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Sue Bentch 
Clinical Professor of Law 
St. Mary’s University School of Law 

Laura Berend 
Professor of Law 
University of San Diego School of 
Law 

Marilyn Berger 
Professor of Law 
Seattle University School of Law 

Bethany R. Berger 
Research Professor of Law 
University of Connecticut School of 
Law 

Mary Berkheiser 
Associate Professor and Director of 
Clinical Programs 
University of Nevada Las Vegas, 
William S. Boyd School of Law 

Paul Schiff Berman 
Associate Professor of Law 
University of Connecticut School of 
Law 

Susan Bitensky 
Professor of Law 
Michigan State University  Detroit 
College of Law 

Brian Bix 
Frederick W. Thomas Professor for 
the Interdisciplinary Study of Law 
and Language 
University of Minnesota Law School 

M. Gregg Bloche 
Professor of Law 
Georgetown University Law Center 

Michael Blum 
Professor of Law 
Lewis and Clark Law School 

Eric Blumenson 
Professor 
Suffolk University Law School 

Charles S. Bobis 
Professor of Law 
St. John's University School of Law 

Kenneth Bobroff 
Associate Professor of Law 
University of New Mexico School of 
Law 

Jocelyne Boissonneault 
Fenwick & West, LLP 

Danny Bradlow 
Professor of Law 
American University, Washington 
College of Law 

Deborah L. Brake 
Assistant Professor of Law 
University of Pittsburgh School of 
Law 

Melinda Branscomb 
Associate Professor of Law 
Seattle University School of Law 

Jean Braucher 
Roger Henderson Professor of Law 
University of Arizona, James E. 
Rogers College of Law 

Lisa Brodoff 
Assisant Clinical Professor 
Seattle University School of Law 

Darryl Brown 
Professor 
Washington & Lee University 
School of Law 

Robert Brownstone 
Fenwick & West, LLP 

Jerome Bruner 
University Professor and Research 
Professor of Psychology 
New York University School Law 

Susan Bryant 
City University of New York School 
of Law
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Ann M. Burkhart 
Professor of Law 
University of Minnesota Law School 

John M. Burkoff 
Associate Dean & Professor of Law 
University of Pittsburgh School of 
Law 

Sarah E. Burns 
Professor of Clinical Law 
New York University School of Law 

Paul Cain 
Internship Clinical Fellow 
University of Denver College of Law 

Janet M. Calvo 
City University of New York School 
of Law 

Stacy Caplow 
Professor of Law and Director of 
Clinical Programs 
Brooklyn Law School 

David Carney 
Instructor of Law 
Case Western Reserve University 
School of Law 

Kenneth Casebeer 
University of Miami School of Law 

Francis Catania 
Associate Professor of Law 
Widener University School of Law 

David L. Chambers 
Professor of Law 
University of Michigan Law School 

Howard Chapman 
Professor of Law 
ChicagoKent College of Law 

Erwin Chemerinsky 
Sydney M. Irmas Professor of Public 
Interest Law, Legal Ethics, and 
Political Science 
University of Southern California, 
The Law School 

Margaret Chon 
Seattle University School of Law 

Richard H. Chused 
Professor of Law 
Georgetown University Law Center. 

Karin Ciano 
Lawyering Program 
New York University School of Law 

Donald C. Clarke 
Professor of Law 
University of Washington School of 
Law 

Jerome A. Cohen 
Professor of Law 
New York University School Law 

Laura Cohen 
Visiting Assistant Clinical Professor 
of Law 
Rutgers Law School 

William Cohen 
C. Wendell and Edith M. Carlsmith 
Professor Emeritus 
Stanford Law School 

Marjorie Cohn 
Associate Professor of Law 
Thomas Jefferson School of Law 

Donna Coker 
Professor 
University of Miami School of Law 

Doug Colbert 
Professor 
University of Maryland School of 
Law 

Rodger R. Cole, Esq. 
Fenwick & West, LLP 

Nancy Cook 
Director, Clinical Law Programs 
Cornell Law School 

Peggy Cooper Davis
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Shad Professor of Law 
New York University School of Law 

Lois Cox 
Clinical Professor of Law 
University of Iowa College of Law 

Randall Coyne 
Professor 
University of Oklahoma College of 
Law 

Phyllis Crocker 
Associate Professor of Law 
ClevelandMarshall College of Law, 
Cleveland State University 

Cathy E. Crosson 
Indiana University School of Law 

Melissa Crow 
International Human Rights Law 
Clinic 
American University, Washington 
College of Law 

John Culhane 
Professor of Law 
Widener University School of Law 

E. Cunningham 
Howard University School of Law 

Mary C. Daly 
Professor of Law 
Fordham University School of Law 

Erin Daly 
Associate Professor of Law 
Widener University School of Law 

Margaret Danielson 
Clinical Assistant Professor 
University of Wisconsin Law School 

Ellen Dannin 
Professor of Law 
California Western School of Law 

Jacqueline Daunt 
Fenwick & West, LLP 

Julie Davies 
Professor of Law 
University of the Pacific, McGeorge 
School of Law 

Michael Davis 
Professor of Law 
ClevelandMarshall College of Law, 
Cleveland State University 

Peter Davis 
Associate Professor of Law 
Jacob D. Fuchsberg Law Center, 
Touro College 

Toni Hahn Davis 
Associate Dean 
Yale Law School 

Kim Dayton 
University of Kansas School of Law 

Connie de la Vega 
Professor of Law 
University of San Francisco 

Susan DeJarnatt 
Associate Professor 
Temple University, Beasley School 
of Law 

John Delaney 
Associate Professor (retired) 
City University of New York School 
of Law 

John Denvir 
Professor of Law 
University of San Francisco School 
of Law 

Daniel H. Derby 
Professor and Director of 
International Programs 
Jacob D. Fuchsberg Law Center, 
Touro College 

Laura Dickinson 
Associate Professor of Law 
University of Connecticut School of 
Law
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Matthew Diller 
Fordham University School of Law 

Jane Dolkart 
Associate Professor of Law 
Southern Methodist University, 
Dedmun School of Law 

Sharon Dolovich 
Acting Professor of Law 
UCLA School of Law 
David Dorfman 
Assistant Professor 
Pace University School of Law 

Mary L. Dudziak 
Judge Edward J. and Ruey L. 
Guirado Professor of Law and 
History 
University of Southern California, 
The Law School 

Jill Elijah 
Clinical Instructor 
Criminal Justice Institute, Harvard 
Law School 

Russell Engler 
New England School of Law 

Peter Enrich 
Professor of Law 
Northeastern University School of 
Law 

Deborah Epstein 
Associate Professor of Law 
Georgetown University Law Center 

Peter Erlinder 
Professor 
William Mitchell College of Law 

Timothy H. Everett 
Clinical Professor of Law 
University of Connecticut School of 
Law 

Mary Jo Eyster 
Clinical Associate Professor 
Brooklyn Law School 

Bryan K. Fair 
Thomas E. Skinner Professor of Law 
The University of Alabama School of 
Law 

Richard Falk 
Albert G. Milbank Professor of 
International Law and Practice 
Emeritus 
Princeton University 

Christine Farley 
Assistant Professor 
American University, Washington 
College of Law 

Stephanie Farrior 
Professor of Law 
Pennsylvania State University, 
Dickinson School of Law 

Katherine Federle 
Associate Professor of Law and 
Director Justice for Children Project 
Michael E. Moritz College of Law, 
The Ohio State University 

Marvin Fein 
Professor of Law 
University of Pittsburgh School of 
Law 

Heidi Feldman 
Professor of Law 
Georgetown University Law Center 

Mary Louise Fellows 
Professor of Law 
University of Minnesota Law School 

Todd D. Fernow 
Professor of Law 
University of Connecticut School of 
Law 

Rebecca A.E. Fewkes 
Fenwick & West, LLP 

Keith A. Findley 
Clinical Associate Professor 
University of Wisconsin Law School
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Martha Albertson Fineman 
Cornell University School of Law 

Nancy Fink 
Brooklyn Law School 

Lucinda Finley 
Frank Raichle Professor of Law 
State University of New York, 
University at Buffalo School of Law 

Linda E. Fisher 
Associate Professor of Law 
Seton Hall University School of Law 

James Fleming 
Professor of Law 
Fordham University School of Law 

George P. Fletcher 
Cardozo Professor of Jurisprudence 
Columbia Law School 

John Flynn 
Professor of Law 
Northeastern University School of 
Law 

Denise Fort 
Professor of Law 
University of New Mexico School of 
Law 

Cyril A. Fox 
Professor of Law 
University of Pittsburgh Law School 

Darren Franklin 
Fenwick & West, LLP 

Ann E. Freedman 
Associate Professor of Law 
Rutgers Law School  Camden 

Niels W. Frenzen 
Clinical Assistant Professor of Law 
University of Southern California, 
The Law School 

Clark Freshman 
Professor 
University of Miami School of Law 

Bruce W. Frier 
H.K. Ransom Professor of Law 
University of Michigan Law School 

Lawrence Frolik 
Professor of Law 
University of Pittsburgh Law School 

Michael Froomkin 
University of Miami School of Law 
Maryellen Fullerton 
Professor of Law 
Brooklyn Law School 

Marc Galanter 
Professor of Law 
University of Wisconsin Law School 

Mary Gale 
Professor of Law 
Whittier Law School 

William Galloway 
Legal Writing Instructor 
Seattle University School of Law 

Paula Galowitz 
Clinical Professor of Law 
New York University School of Law 

David Garland 
Arthur T. Vanderbilt Professor of 
Law 
New York University School of Law 

Eileen Gauna 
Professor of Law 
Southwestern University School of 
Law 

Frederick Gedicks 
Professor of Law 
Brigham Young University Law 
School 

David H. Getches 
Raphael J. Moses Professor of 
Natural Resources Law 
University of Colorado School of 
Law
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Franklin E. Gill 
Research Professor 
University of New Mexico School of 
Law 

Brian Glick 
Associate Clinical Professor of Law 
Fordham University School of Law 

Pamela Goldberg 
Associate Professor of Law 
City University of New York School 
of Law 

Toby Golick 
Clinical Professor of Law and 
Director, Bet Tzedek Legal Services 
Clinic 
Benjamin N. Cardozo School of Law 

Victor M. Goode 
Associate Professor of Law 
City University of New York School 
of Law 

Michael H. Gottesman 
Professor of Law 
Georgetown University Law Center 

William Gould, IV 
Charles A. Beardsley Professor of 
Law 
Stanford Law School 

Judith Greenberg 
New England School of Law 

Edwin Greenebaum 
Professor Emeritus of Law 
Indiana University School of Law 
Bloomington 

Leigh Hunt Greenhaw 
Lecturer in Law 
Washington University School of 
Law in St. Louis 

Lawrence Grosberg 
Professor of Law 
New York Law School 

Samuel Gross 

Professor of Law 
University of Michigan Law School 

Martin Guggenheim 
Professor of Clinical Law 
New York University School of Law 

Phoebe Haddon 
Professor of Law 
James E. Beasley School of Law, 
Temple University 

Daniel Halperin 
Professor of Law 
Harvard Law School 

Gail Hammer 
Family Law/Domestic Violence 
Project Director and Visiting 
Professor of Clinical Law 
Gonzaga University School of Law 

Henry Hansmann 
Sam Harris Professor of Law 
Yale Law School 

Frances Hardy 
Clinical Associate Professor 
Indiana University School of Law 

Sidney L. Harring 
Professor of Law 
City University of New York School 
of Law 

Hendrik Hartog 
Class of 1921 Bicentennial Professor 
of the History of American Law and 
Liberty 
Princeton University 

Mark J. Heyrman 
Clinical Professor of Law 
University of Chicago Law School 

Craig Hoffman 
Associate Professor of Law 
Georgetown University Law Center 

Candice Hoke 
ClevelandMarshall College of Law, 
Cleveland State University
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Wallace Holohan 
Clinical Professor of Law 
Northeastern University School of 
Law 

Wythe Holt 
University Research Professor of 
Law 
University of Alabama School of 
Law 

Joan W. Howarth 
Professor of Law 
Boyd School of Law, University of 
Nevada 

Charlotte Ann Hughart 
Clinical Professor of Law 
Texas Wesleyan University School 
of Law 

Marsha Huie 
Professor of Law 
St. Mary’s University School of Law 

Sarah Ignatius 
Lecturer 
Boston College Law School 

Suzanne H. Jackson 
Clinical Fellow 
University of Baltimore Family Law 
Clinic 

Ellen Moses James 
Professor of Law, Retired 
City University of New York School 
of Law 

Peter Jaszi 
Professor of Law 
American University, Washington 
College of Law 

Emma Jordan 
Professor of Law 
Georgetown University Law Center 

Peter Joy 
Professor 

Washington University School of 
Law in St. Louis 

Jose Roberto Juarez, Jr. 
Visiting Professor of Law 
University of Oregon School of Law 

Ann Juergens 
Professor of Law 
William Mitchell College of Law 

Daniel Kanstroom 
Associate Clinical Professor of Law 
Boston College Law School 

Leonard Kaplan 
Mortimer Jackson Professor of Law 
University of Wisconsin School of 
Law 

Ratna Kapur 
Global Visiting Professor of Law 
New York University School of Law 

Alice Kaswan 
Associate Professor 
University of San Francisco School 
of Law 

Stan Katz 
Professor 
Woodrow Wilson School, Princeton 
University 

Gregory Keating 
Professor of Law 
University of Southern California, 
The Law School 

Patrick A. Keenan 
Professor of Law 
University of Detroit Mercy 

Walter Kendall 
John Marshall Law School 

Duncan Kennedy 
Professor 
Harvard Law School 

Linda Kerber
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Lecturer in Law and May Brodeck 
Professor in the Liberal Arts and 
Sciences 
University of Iowa 

Pauline Kim 
Professor of Law 
Washington University School of 
Law in St. Louis 

Patricia King 
Professor 
Georgetown University Law Center 

Karl Klare 
Professor 
Northwestern University School of 
Law 

Ruth Kovnat 
Professor of Law 
University of New Mexico School of 
Law 

Stanton D. Krauss 
Professor 
Quinnipiac University School of 
Law 

Ellen Kreitzberg 
Associate Professor of Law 
Santa Clara University Law School 

Stefan H. Krieger 
Professor of Law 
Hofstra University School of Law 

Richard Kuhns 
Professor of Law 
Washington University 

Bailey Kuklin 
Brooklyn Law School 

Madeleine Kurtz 
Professor of Law 
New York University School of Law 

James A. Kushner 
Professor of Law 
Southwestern University School of 
Law 

Nickolas J. Kyser 
Associate Professor of Law 
University of Detroit Mercy 

D. Bruce La Pierre 
Washington University School of 
Law in St. Louis 

Maivân Clech Lâm 
Professor 
American University, Washington 
College of Law 

Heidi Lamb 
Fenwick & West, LLP 

Karen A. Lash 
Associate Dean 
University of Southern California, 
The Law School 

Kenneth Lasson 
University of Baltimore Law School 

Stephen Latham 
Assistant Professor of Law 
Quinnipiac University School of 
Law 

Sylvia Law 
Elizabeth K. Dollard Professor of 
Law, Medicine and Psychiatry 
New York University School of Law 

Lydia Lazar 
Assistant Dean for International 
Law and Policy Development 
ChicagoKent College of Law 

Donna H. Lee 
Acting Assistant Professor 
New York University School of Law 

Lisa Lerman 
Professor of Law and Director, Law 
and Public Policy Program 
Catholic University Law School 

Alan Lerner 
Practice Professor of Law
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University of Pennsylvania Law 
School 

Howard Lesnick 
Jefferson B. Fordham Professor of 
Law 
University of Pennsylvania Law 
School 

Leslie C. Levin 
Professor of Law 
University of Connecticut School of 
Law 

Alan Levine 
Levine & Mandelbaum 

Jerome Levinson 
Distinguished Lawyer in Residence 
American University, Washington 
College of Law 

Degna P. Levister 
Associate Professor of Law 
City University of New York School 
of Law 

Suzanne J. Levitt 
Professor of Law 
Drake Law School 

L. Hope Lewis 
Professor of Law 
Northeastern University School of 
Law 

Raven Lidman 
Clinical Professor of Law 
Seattle University School of Law 

Richard Litvin 
Associate Professor of Law 
Quinnipiac University School of 
Law 

Jules Lobel 
Professor of Law 
University of Pittsburgh Law School 

Stephen Loffredo 
Associate Professor of Law 

City University of New York School 
of Law 

Antoinette Sedillo Lopez 
Professor of Law 
University of New Mexico School of 
Law 

Gerald P. López 
Professor of Law 
New York University School Law 

David Luban 
Frederick Haas Professor of Law 
and Philosophy 
Georgetown University Law Center 

William V. Luneburg 
Professor of Law 
University of Pittsburgh School of 
Law 

Mary Lynch 
Clinical Professor of Law 
Albany Law School 

Beth Lyon 
Assistant Professor of Law and 
Director, Farmworker Legal Aid 
Clinic 
Villanova University School of Law 

Hugh MacGill 
Dean Emeritus and Professor of Law 
University of Connecticut School of 
Law 

Holly Maguigan 
Professor of Clinical Law 
New York University School of Law 

Martha Mahoney 
Professor of Law 
University of Miami School of Law 

Karl Manheim 
Professor of Law 
Loyola Law School 

Lynn Marcus
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Director of the Immigration Law 
Clinic and Assistant Adjunct 
Professor of Law 
James E. Rogers College of Law, 
University of Arizona 

Nancy Marder 
ChicagoKent College of Law 

Susan M. Marsh 
Fenwick & West, LLP 

Elizabeth Phillips Marsh 
Professor of Law 
Quinnipiac University School of 
Law 

Lynn Martell 
Clinical Professor of Law 
New York University School of Law 

Peter W. Martin 
Jane M.G. Foster Professor of Law 
Cornell Law School 

Alfred D. Mathewson 
Associate Dean & Professor 
University of New Mexico School of 
Law 

Mari Matsuda 
Professor 
Georgetown University Law Center 

James R. Maxeiner 
Visiting Professor of Law 
Jacob D. Fuchsberg Law Center, 
Touro College 

Claire C. Robinson May 
Lecturer in Legal Writing, Research 
and Advocacy 
ClevelandMarshall College of Law, 
Cleveland State University 

Linda McClain 
Professor of Law 
Hofstra University School of Law 

Susan McClellan 
Legal Writing Instructor 
Seattle University School of Law 

Martha McCluskey 
State University of New York, 
University at Buffalo School of Law 

Elizabeth McCormick 
William R. Davis Clinical Teaching 
Fellow 
University of Connecticut School of 
Law 

Patricia McCoy 
Professor of Law 
ClevelandMarshall College of Law, 
Cleveland State University 

Susan E. McGuigan 
Associate Dean of Student Services 
Whittier Law School 

Joyce McIntyre 
Family Defense Clinic 
New York University School of Law 

Robert F. Meagher 
Emeritus Professor in International 
Law 
Fletcher School of Law and 
Diplomacy, Tufts University 

Alan Meisel 
Dickie, McCamey & Chilcote 
Professor of Bioethics and Professor 
of Law 
University of Pittsburgh Law School 

Miguel Mendez 
Adelbert H. Sweet Professor of Law 
Stanford Law School 

Naomi Mezey 
Associate Professor of Law 
Georgetown University Law Center 

Binny Miller 
Professor of Law 
American University, Washington 
College of Law 

David W. Miller 
Professor of Law
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University of the Pacific, McGeorge 
School of Law 

Chester L. Mirsky 
New York University School of Law 

Mary Harter Mitchell 
Indiana University School of Law 
Indianapolis 

Jennifer Moore 
Associate Professor of Law 
University of New Mexico School of 
Law 

David A. Moran 
Assistant Professor of Law 
Wayne State University Law School 

Nancy Morawetz 
Professor of Clinical Law 
New York University School of Law 

Ziyad Motala 
Professor of Law and Director 
Graduate Studies 
Howard University School of Law 

Suzanne Mounts 
Professor 
University of San Francisco School 
of Law 

MaryBeth Moylan 
University of the Pacific, McGeorge 
School of Law 

Ann Moynihan 
Fordham University School of Law 

Millard Murphy 
Lecturer at Law 
University of California, Davis, King 
Hall School of Law 

Aaron Myers 
Fenwick & West, LLP 

Dorothy Nelkin 
New York University School Law 

Joel Newman 

Wake Forest Law School 
Clayton Noble 
Attorney and Counselor at Law 
Fenwick & West LLP 

Robert L. Oakley 
Director of the Law Library and 
Professor of Law 
Georgetown University Law Center 

Kimberly E. O'Leary 
Associate Professor of Law 
Thomas Cooley Law School 

Kelly Browe Olson 
Visiting Professor and Director of 
the Mediation Clinic 
University of Arkansas at Little 
Rock Bowen School of Law 

Mark S. Ostrau 
Fenwick & West, LLP 

Joan O'Sullivan 
University of Maryland School of 
Law 

Richard Ottinger 
Dean Emeritus 
Pace Law School 

Laura Owen 
University of Houston Law Center 

Calvin Pang 
Visiting Professor of Law 
University of Minnesota Law School 

Patrick Parenteau 
Professor of Law 
Vermont Law School 

Margaret L. Paris 
Associate Professor 
University of Oregon School of Law 

Inga L. Parsons 
New York University School of Law 

Elizabeth Patterson 
Associate Professor of Law 
Georgetown University Law Center
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Jeremy Paul 
Professor of Law 
University of Connecticut School of 
Law 

Rudolph Peritz 
Professor of Law 
New York Law School 

Michael L. Perlin 
Professor of Law 
New York Law School 

Henry Perritt 
Dean and Professor of Law 
ChicagoKent College of Law 

Michael J. Perry 
University Distinguished Chair in 
Law 
Wake Forest University School of 
Law 

Tram Phi 
Fenwick & West, LLP 

Jed Phillips 
Fenwick & West, LLP 

Michele Pistone 
Assistant Professor and Director of 
Clinical Programs 
Villanova University School of Law 

Ellen S. Podgor 
Professor of Law 
Georgia State University College of 
Law 

Geri Pomerantz 
Visiting Professor 
Albany Law School 

Mary Prosser 
Deputy Director, Criminal Justice 
Institute and Lecturer at Law 
Harvard Law School 

William Quigley 
Professor of Law 
Loyola University New Orleans 

Margaret Radin 
William Benjamin Scott and Luna M. 
Scott Professor of Law and Director, 
Program in 
Law, Science and Technology 
Stanford Law School 

Noel Ragsdale 
Clinical Professor of Law 
University of Southern California, 
The Law School 

Aparna Rajagopal 
Fenwick & West, LLP 

Elizabeth Rapaport 
Professor of Law 
University of New Mexico School of 
Law 

Martha Rayner 
Associate Clinical Professor of Law 
Fordham University School of Law 

Victoria Read 
Clinical Instructor 
Harvard Law School 

Peter L. Reich 
Professor of Law 
Whittier Law School 

Allison Rice 
Duke University Law School 

Robert Rich 
Professor of Law and Political 
Science 
University of Illinois College of Law 

Judith Ritter 
Professor 
Widener University School of Law 

Ira P. Robbins 
Professor of Law 
American University, Washington 
College of Law 

Joel Rogers 
Professor
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University of Wisconsin Law School 

Florence Wagman Roisman 
Professor of Law and Paul Beam 
Fellow 
Indiana University School of Law 
Indianapolis 

Richard A. Rosen 
Professor of Law and Senior 
Associate Dean 
University of North Carolina School 
of Law 

Howard Rosenberg 
Professor of Law 
University of Denver College of Law 

S. James Rosenfeld 
Visiting Professor of Clinical Law 
Seattle University School of Law 

Joy Rosenthal McIntyre 
Attorney, Family Defense Clinic 
New York University School Law 

Thomas Ross 
Professor of Law 
University of Pittsburgh Law School 

Merrick T. Rossein 
Professor of Law 
City University of New York School 
of Law 

Tanina Rostain 
Professor of Law 
New York Law School 

Patricia Roth 
Director, Law Alumni Affairs 
Georgetown University Law Center 

James Rowan 
Northeastern University School of 
Law 

Michael H. Rubin 
Fenwick & West, LLP 

David Rudovsky 

University of Pennsylvania Law 
School 

Teema Ruskola 
Assistant Professor of Law 
American University, Washington 
College of Law 

Susan Rutberg 
Professor 
Golden Gate University School of 
Law 

Leila Sadat 
Professor of Law 
Washington University School of 
Law in St. Louis 

Leslie Salzman 
Clinical Professor of Law 
Benjamin N. Cardozo School of Law 

Daniel Schaffer 
Professor of Law 
Northeastern University School of 
Law 

Michael P. Scharf 
Professor of Law and Director of the 
Center for International Law and 
Policy 
New England School of Law 

Barbara A. Schatz 
Director of Clinical Programs 
Columbia Law School 

George Schatzki 
Professor of Law 
Arizona State University College of 
Law 

Anne Schroth 
Clinical Assistant Professor 
University of Michigan Law School 

Stephen J. Schulhofer 
Professor of Law 
New York University School of Law 

Rob Schwartz 
Professor of Law
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University of New Mexico School of 
Law 

Bettie Scott 
Associate Professor 
City University of New York School 
of Law 

Anthony J. Sebok 
Professor of Law 
Brooklyn Law School 

Robert A. Sedler 
Distinguished Professor of Law and 
Gibbs Chair in Civil Rights and Civil 
Liberties 
Wayne State University Law School 

Butler Shaffer 
Professor of Law 
Southwestern University School of 
Law 

Tracy R. Shapiro 
Fenwick & West, LLP 

Carole Shapiro 
Professor of Legal Methods 
Jacob D. Fuchsberg Law Center, 
Touro College 

Karen Shatzkin 
Shatzkin & Mayer, P.C. 

Katherine C. Sheehan 
Southwestern University School of 
Law 

Jeffrey Sherman 
Professor of Law 
ChicagoKent College of Law 

Belinda Sifford 
Visiting Professor 
Vermont Law School 

Marjorie A. Silver 
Professor of Law 
Jacob D. Fuchsberg Law Center, 
Touro College 

Marcella Silverman 

Associate Clinical Professor of Law 
Fordham University School of Law 

Andrew Silverman 
Joseph M. Livermore Professor of 
Law & Director, Clinical Programs 
University of Arizona, James E. 
Rogers College of Law 

Eileen Silverstein 
Zephaniah Swift Professor of Law 
University of Connecticut School of 
Law 

Dan Simon 
Associate Professor 
University of Southern California, 
The Law School 

David Skover 
Professor of Law 
Seattle University School of Law 

Cindy R. Slane 
Assistant Clinical Professor of Law 
& Director of Field Placement 
Programs 
Quinnipiac University School of 
Law 

Lloyd Snyder 
Professor of Law 
ClevelandMarshall College of Law, 
Cleveland State University 

Gemma Solimene 
Clinical Associate Professor of Law 
Fordham University School of Law 

Jeff Sovern 
Professor of Law 
St. John's University School of Law 

Girardeau Spann 
Professor of Law 
Georgetown University Law Center 

Mary Spector 
Associate Professor of Law 
Southern Methodist University, 
Dedmun School of Law

Page 140 of 462
Hamdan v. Rumsfeld Litigation
Supreme Court & D.C. Circuit



Reply App. 104a 

Emily A. Spieler 
Professor 
West Virginia University College of 
Law, U.S. Fulbright Scholar Fall 
2001, University 
College Cork, Ireland 

Theodore St. Antoine 
Degan Professor Emeritus of Law 
University of Michigan Law School 

James Stark 
Professor of Law 
University of Connecticut School of 
Law 

Andrej Starkis 
Assistant Professor 
Massachusetts School of Law 

Jean R. Sternlight 
John D. Lawson Professor of Law 
University of MissouriColumbia 
School of Law 

June Stewart 
Associate Professor and Library 
Director 
Gonzaga University School of Law 

Randolf N. Stone 
Clinical Professor of Law 
University of Chicago Law School 

Irwin P. Stotzky 
Professor of Law & Director, Center 
for the Study of Human Rights 
University of Miami School of Law 

Kelly Strader 
Professor of Law 
Southwestern University School of 
Law 

John Strait 
Associate Professor 
Seattle University School of Law 

George Strickler, Jr. 
Tulane Law School 

Nadine Strossen 

Professor of Law 
New York Law School 

Linda Sugin 
Visiting Professor, NYU School of 
Law 
Associate Professor, Fordham 
University School of Law 

Susan D. Susman 
Assistant Professor of Legal Writing 
Brooklyn Law School 

Brian Tamanaha 
Professor of Law 
St. John's University School of Law 

Susan Taylor 
Clinical Adjunct Professor 
City University of New York School 
of Law 

Ruti Teitel 
Stiefel Professor of Comparative 
Law 
New York Law School 

Kellye Testy 
Associate Professor 
Seattle University School of Law 

David Thomas 
Clinical Professor of Law 
ChicagoKent College of Law 

David Thronson 
Acting Assistant Professor of Law 
New York University School of Law 

Victor Thuronyi 
Adjunct Professor of Law 
Georgetown University Law Center 

Adam Thurschwell 
ClevelandMarshall College of Law, 
Cleveland State University 

Michael E. Tigar 
Professor of Law 
American University, Washington 
College of Law
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Margaret A. Tonon 
Dir. for Student Affairs and Clinical 
Supervisor 
UM School of Law 

Paul Tractenberg 
Board of Governors Distinguished 
Service Professor and Alfred C. 
Clapp Distinguished 
Public Service Professor of Law 
Rutgers Law School  Newark 

Dr. Martha Traylor 
Professor Emerita 
Seton Hall University School of Law 

Melissa C. Trousdale 
Fenwick & West, LLP 

Gerald Uelmen 
Professor of Law 
Santa Clara University School of 
Law 

Stephen Utz 
Professor of Law 
University of Connecticut School of 
Law 

William Van Alstyne 
Perkins Professor of Constitutional 
Law 
Duke University Law School 

Dominick Vetri 
Professor of Law 
University of Oregon School of Law 

Valorie Vojdik 
Assistant Professor 
Western New England College, 
School of Law 

Adrienne Volenik 
Associate Clinical Professor of Law 
T.C. Williams School of Law, 
University of Richmond 

Leti Volp 
Associate Professor 
American University, Washington 
College of Law 

Rachel Vorspan 
Associate Professor 
Fordham University School of Law 

Elaine Wallace 
Fenwick & West, LLP 

Judith Wegner 
Professor of Law 
University of North Carolina 

Mark E. Weinstein 
Associate Professor of Business and 
Law 
University of Southern California, 
The Law School 

David Weissbrodt 
Fredrikson and Byron Professor of 
Law 
University of Minnesota Law School 

Deborah Weissman 
Associate Professor of Law 
University of North Carolina School 
of Law 

Catherine Wells 
Professor of Law 
Boston College Law School 

Stefanie Wen 
Fenwick & West, LLP 

Marianne Wesson 
Professor and WolfNichol Fellow 
University of Colorado Law School 

Robert Westley 
Associate Professor of Law 
Tulane Law School 

Carter White 
Lecturer at Law 
University of California at Davis, 
King Hall School of Law 

William M. Wiecek 
Congdon Professor of Public Law 
Maxwell School of Law Syracuse 
University
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Philip Wile 
Professor 
University of the Pacific, McGeorge 
School of Law 

Carolyn Wilkes Kaas 
Associate Professor of Law and 
Director of Clinical Skills 
Quinnipiac University School of 
Law 

Joan Williams 
Professor of Law and Director, 
Program on Gender, Work and 
Family 
American University, Washington 
College of Law 

Gary Williams 
Professor of Law 
Loyola Law School 

Lucy A. Williams 
Professor of Law 
Northeastern University School of 
Law 

Richard J. Wilson 
American University, Washington 
College of Law 

Ken Wing 
Professor of Law 
Seattle University School of Law 

Peter Winship 
Professor of Law 
Southern Methodist University, 
Dedmun School of Law 

David Wippman 
Professor of Law 
Cornell Law School 

Michael Wishnie 
Associate Professor of Clinical Law 
New York University School of Law 

Mark E. Wojcik 
Professor of Law 
The John Marshall Law School 
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(I)

QUESTIONS PRESENTED

1.  Whether courts should abstain from interfering
with ongoing military commission proceedings.

2. Whether the President has the authority to
establish military commissions.

3.  Whether the Geneva Convention Relative to the
Treatment of Prisoners of War, Aug. 12, 1949, 6 U.S.T.
3316, creates judicially enforceable rights.

4.  Whether courts may disregard the President’s
determination as Commander in Chief that al Qaeda
combatants are not covered by the Geneva Convention.

5. Whether petitioner has a colorable claim of
prisoner-of-war status under the Geneva Convention.

6. Whether the federal regulations governing
military commissions must conform to the provisions in
the Uniform Code of Military Justice that apply only to
courts-martial.  
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1 The government sought the dismissal of all but Secretary Rumsfeld
as respondents in this case.  The district court’s docket sheet indicates
that all of the respondents save the Secretary were terminated on
November 23, 2004, after the government filed its notice of appeal,
which listed all of the original respondents in the caption.

(1)

In the Supreme Court of the United States

No. 05-184

SALIM AHMED HAMDAN, PETITIONER

v.

DONALD H. RUMSFELD, ET AL.1

ON PETITION FOR A WRIT OF CERTIORARI
TO THE UNITED STATES COURT OF APPEALS

FOR THE DISTRICT OF COLUMBIA CIRCUIT

BRIEF FOR THE RESPONDENTS IN OPPOSITION

OPINIONS BELOW

The opinion of the court of appeals (Pet. App. 1a-18a)
is reported at 415 F.3d 33.  The opinion of the district
court (Pet. App. 20a-49a) is reported at 344 F. Supp. 2d
152. 

JURISDICTION

The judgment of the court of appeals was entered on
July 15, 2005.  The petition for a writ of certiorari was
filed on August 8, 2005.  The jurisdiction of this Court is
invoked under 28 U.S.C. 1254(1).
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2

STATEMENT

1. On September 11, 2001, the United States en-
dured a foreign enemy attack more savage, deadly, and
destructive than any sustained by the Nation on any one
day in its history.  That morning, agents of the al Qaeda
terrorist network hijacked and crashed four commercial
airliners while targeting the Nation’s financial center
and its seat of government.  The attacks killed approxi-
mately 3000 people and caused injury to thousands
more, destroyed billions of dollars in property, and ex-
acted a heavy toll on the Nation’s infrastructure and
economy.

The President took immediate action to defend the
country and to prevent additional attacks.  Congress
swiftly enacted its support of the President’s use of “all
necessary and appropriate force against those nations,
organizations, or persons he determines planned, autho-
rized, committed, or aided the terrorist attacks that oc-
curred on September 11, 2001.”  Authorization for Use
of Military Force (AUMF), Pub. L. No. 107-40, § 2(a),
115 Stat. 224.

The President ordered the armed forces of the
United States to subdue the al Qaeda terrorist network
and the Taliban regime in Afghanistan that supported it.
In the course of these armed conflicts, which remain
ongoing, the United States, consistent with the Nation’s
settled practice in times of war, has seized numerous
persons and detained them as enemy combatants.  And
consistent with historical practice, the President or-
dered the establishment of military commissions to try
members of al Qaeda and others involved in interna-
tional terrorism against the United States for violations
of the laws of war and other applicable laws.  In doing
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2  Section 821 of Title 10, United States Code, provides in relevant
part:

Art. 21. Jurisdiction of courts-martial not exclusive

The provisions of this chapter conferring jurisdiction upon
courts-martial do not deprive military commissions * * * of
concurrent jurisdiction with respect to offenders or offenses
that by statute or by the law of war may be tried by military
commissions[.]

Section 836 of Title 10, United States Code, provides in relevant part:

Art. 36. President may prescribe rules

(a)  Pretrial, trial, and post-trial procedures, including modes
of proof, for cases arising under this chapter triable in
courts-martial, military commissions and other military
tribunals, * * * may be prescribed by the President by
regulations which shall, so far as he considers practicable,
apply the principles of law and the rules of evidence generally
recognized in the trial of criminal cases in the United States
district courts, but which may not be contrary to or
inconsistent with this chapter.

so, the President expressly relied on “the authority
vested in me  *  *  *  as Commander in Chief of the
Armed Forces of the United States by the Constitution
and the laws of the United States of America, including
the [AUMF]  *  *  *  and sections 821 and 836 of title 10,
United States Code.”  Detention, Treatment, and Trial
of Certain Non-Citizens in the War Against Terrorism,
66 Fed. Reg. 57,833 (2001) (Military Order).2

2.  In July 2003, the President, acting pursuant to the
Military Order, designated petitioner for trial before a
military commission, finding “that there is reason to
believe that [petitioner] was a member of al Qaeda or
was otherwise involved in terrorism directed against the
United States.”  Pet. App. 1a-2a.  Petitioner was charged
with a conspiracy to commit attacks on civilians and ci-
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vilian objects, murder and destruction of property by an
unprivileged belligerent, and terrorism.  Id . at 62a-67a.

The Charge against petitioner arises out of his close
connection to Osama bin Laden and his participation
from February 1996 to November 2001 in al Qaeda’s
campaign of international terrorism against the United
States.  Pet. App. 65a-67a.  The Charge states that peti-
tioner served as bin Laden’s bodyguard and personal
driver.  In that capacity, he delivered weapons and am-
munition to al Qaeda members and associates; trans-
ported weapons from Taliban warehouses to the head of
al Qaeda’s security committee at Qandahar, Afghani-
stan; purchased or otherwise secured trucks for bin
Laden’s bodyguard detail; and transported bin Laden
and other high-ranking al Qaeda operatives in convoys
with armed bodyguards.  Ibid.

The Charge also states that petitioner was aware
that bin Laden and his associates had participated in
terrorist attacks against U.S. citizens and property, in-
cluding the September 11 attacks.  Pet. App. 65a.  Peti-
tioner received terrorist training himself, learning to
use machine guns, rifles, and handguns at an al Qaeda
training camp in Afghanistan.  Id . at 67a.

The military commission proceedings at Guantanamo
accord petitioner numerous procedural protections.  He
has the right to legal counsel and is provided with
trained counsel.  32 C.F.R. 9.4(c)(2).  He has a right to a
copy of the Charge in a language he understands, 32
C.F.R. 9.5(a), the presumption of innocence, 32 C.F.R.
9.5(b), and proof beyond a reasonable doubt, 32 C.F.R.
9.5(c).  He may confront witnesses against him, 32
C.F.R. 9.5(i), and may subpoena his own witnesses, if
reasonably available, 32 C.F.R. 9.5(h).  Petitioner will
have access to all evidence, except classified and other
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3 On August 31, 2005, Secretary Rumsfeld approved changes to the
military commission procedures, including new language providing that
the accused and civilian defense counsel “shall be provided access to
Protected Information * * * to the extent consistent with national
security, law enforcement interests, and applicable law.”  See Revised
Military Commission Order No. 1 § 6(D)(5)(b) (Aug. 31, 2005) <http://
www.defenselink.mil/news/Sep2005/d20050902order.pdf>. The revised
procedures further provide that, to the extent such access is denied and
“an adequate substitute for that information[] * * * is unavailable, the
Prosecution shall not introduce the Protected Information as evidence
without the approval of the Chief Prosecutor” and the presiding officer
“shall not admit the Protected Information as evidence if ” its admission
“would result in the denial of a full and fair trial.”  Ibid. 

4 As the district court acknowledged, the review panel is comprised
of “some of the most distinguished civilian lawyers in the country,” Pet.
App. 39a, including Griffin B.  Bell, a former federal appeals court judge
and Attorney General, and William T. Coleman, a former cabinet sec-
retary, id . at 39a n.13.

5 Prior to the district court’s order enjoining the commission pro-
ceedings, the Appointing Authority for Military Commissions, see 32
C.F.R. 9.2, granted in part petitioner’s motion to remove several of the
commission members based on questions regarding their impartiality.
Referencing standards applied in federal and international courts, the
Authority ordered the removal of three commission members.  See
http://www.defenselink.mil/news/Oct2004/d20041021panel.pdf. 

national security material (protected information),
which nevertheless must be provided to his detailed de-
fense counsel before being admitted against him.  32
C.F.R. 9.5(e), 9.6(d)(5), 9.9.3  If petitioner is found guilty
by the commission, that judgment will be reviewed by a
review panel comprised of three military officers (which
may include civilians commissioned as such), at least one
of whom has experience as a judge,4 the Secretary of
Defense, and ultimately the President, if he does not
designate the Secretary as the final decisionmaker.  32
C.F.R. 9.6(h).5
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While at Guantanamo, petitioner has also been given
a hearing before a Combatant Status Review Tribunal,
which confirmed that he is subject to continued deten-
tion as an enemy combatant who is “either a member of
or affiliated with Al Qaeda.”  C.A. App. 249; see Hamdi
v. Rumsfeld, 124 S. Ct. 2633 (2004) (plurality opinion)
(concluding that Congress has authorized the detention
of enemy combatants by enacting the AUMF); id . at
2678-2679 (Thomas, J., dissenting).

3.  Petitioner’s counsel instituted these proceedings
by filing a petition for habeas corpus and/or mandamus
in the United States District Court for the Western Dis-
trict of Washington, alleging in relevant part that trial
before a military commission rather than a court-martial
convened under the Uniform Code of Military Justice
(UCMJ), 10 U.S.C. 801 et seq., would be unconstitutional
and a violation of the Geneva Convention Relative to the
Treatment of Prisoners of War, Aug. 12, 1949, 6 U.S.T.
3316 (the Geneva Convention). See C.A. App. 38-68.
While petitioner acknowledged that he worked for bin
Laden for many years before his capture, see id . at 50-
51 (paras. 15-16), he asserted that he was unaware of bin
Laden’s terrorist activities, id . at 52 (para. 19).  The
district court transferred the case to the United States
District Court for the District of Columbia.  Id . at 195.

4.  The district court granted the petition in part,
holding that petitioner could not be tried before a mili-
tary commission.  Pet. App. 49a.  The court first declined
to abstain to allow proceedings to continue before the
military commission, which was in the midst of a hearing
to consider the very claims that petitioner raises in his
federal-court petition, and was a month away from the
scheduled trial date.  See C.A. App. 250.  The court in-
stead held that abstention was “neither required nor
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appropriate” because petitioner challenged the jurisdic-
tion of the commission over him.  Pet. App. 24a.

Next, the district court ruled that the military com-
mission lacked jurisdiction over petitioner because a
“competent tribunal” had yet to determine whether he
was entitled to prisoner-of-war (POW) status under the
Geneva Convention, a status that the court believed
would preclude his trial by military commission.  See
Pet. App. 29a-31a.  In so holding, the district court de-
termined that the Convention grants petitioner rights
enforceable in federal court and disregarded the Presi-
dent’s determination that al Qaeda combatants are not
covered by the Convention.  Id . at 29a-30a, 36a.

The district court further held that, even if a “com-
petent tribunal” were to determine that petitioner is an
unlawful enemy combatant rather than a POW, he could
still not be tried by a military commission unless the
commission rules are amended to conform with Article
39 of the UCMJ, 10 U.S.C. 839, which governs the pres-
ence of the accused at a court-martial.  Pet. App. 46a-
47a.

Based on these legal rulings, the district court took
the extraordinary and unprecedented step of enjoining
the ongoing military commission proceedings, and it
ordered that petitioner be released to the general deten-
tion population at Guantanamo Bay Naval Base.  Pet.
App. 49a.  

After the government filed a notice of appeal, peti-
tioner filed a petition for a writ of certiorari before judg-
ment, which this Court denied on January 18, 2005.

5.  The court of appeals reversed.  Pet. App. 1a-18a.
With respect to the claims that it viewed as going to the
power of the military commission to try petitioner, the
court declined to abstain.  Id . at 3a-4a.  On the merits,
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however, the court of appeals rejected petitioner’s
claims.  Specifically, it held that, through the AUMF and
Articles 21 and 36 of the UCMJ, 10 U.S.C. 821, 836, Con-
gress has given the President authority to establish mili-
tary commissions.  Pet. App. 4a-7a.

The court of appeals also rejected petitioner’s reli-
ance on the Geneva Convention.  Pet. App. 7a-13a.  It
held that the 1949 Geneva Convention does not create
judicially enforceable rights.  The court based this con-
clusion on the principle that treaties, “even those di-
rectly benefitting private persons, generally do not cre-
ate private rights or provide for a private cause of action
in domestic courts.”  Id . at 7a-8a (quoting Restatement
(Third) of the Foreign Relations Law of the United
States § 907 cmt. (a) at 395 (1987)).  In particular, it ob-
served that in Johnson v. Eisentrager, 339 U.S. 763
(1950), this Court held that the 1929 version of the
Geneva Convention did not create judicially enforceable
rights.  The court found Eisentrager dispositive with
respect to the current version of the Convention, be-
cause none of the differences between the 1949 and 1929
Conventions undermined Eisentrager’s analysis.  Pet.
App. 9a-10a.  

The court of appeals held in the alternative that,
even if the Geneva Convention were judicially enforce-
able, petitioner could not claim its protection.  The court
agreed with the President’s determination that the Con-
vention does not apply to members of al Qaeda, which,
as a non-state terrorist organization, is not one of the
“High Contracting Parties” to the Convention.  Pet.
App. 11a.  And petitioner did not qualify as a member of
a group that met the Convention’s requirements for
POW status.  Ibid.  The court found petitioner’s reliance
on Army Regulation 190-8 to establish POW status
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equally unavailing.  The court explained that the Presi-
dent had determined that al Qaeda operatives such as
petitioner are not prisoners of war and that, to the ex-
tent the regulation required a “competent tribunal” to
determine his status, the military commission itself
could make that determination.  Pet. App. 16a.

The court of appeals further held that petitioner was
not protected by Common Article 3 of the Geneva Con-
vention, 6 U.S.T. 3318, which applies only to “armed con-
flict not of an international character.”  Pet. App. 12a.
The court observed that the President has determined
that this provision is inapplicable to the conflict with al
Qaeda, because the conflict is “international in scope.”
Ibid.  The court explained that the President’s interpre-
tation of a treaty provision is entitled to “great weight,”
ibid., and it upheld his “reasonable view of the provi-
sion,” id. at 13a.  It went on to explain that, even if Com-
mon Article 3 did apply, abstention would be appropri-
ate because his claims under Common Article 3 concern
“not whether the Commission may try him, but rather
how the Commission may try him,” which is “by no
stretch a jurisdictional objection.”  Ibid.  Accordingly,
even if (contrary to the court’s ruling) his claim had
merit, it could properly be brought “in federal court af-
ter he exhausted his military remedies.”  Ibid.

Finally, the court of appeals rejected the district
court’s conclusion that Article 36 of the UCMJ, 10
U.S.C. 836, see note 2, supra, requires that the rules
governing military commissions comply with the UCMJ
provisions applicable by their express terms to courts-
martial only.  The court of appeals observed that, be-
cause “the UCMJ takes care to distinguish between
‘courts-martial’ and ‘military commissions,’ ” the district
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court’s reading “would obliterate” the distinction the
UCMJ draws between them.  Pet. App. 14a.

Judge Williams concurred.  He took issue only with
the court’s analysis of Common Article 3, which he be-
lieved to be applicable to the conflict with al Qaeda.  Pet.
App. 18a.  Because he agreed with the majority that the
Geneva Convention is not enforceable in court and that
any claims under Common Article 3 should be deferred
until the completion of the military-commission proceed-
ings, Judge Williams “fully agree[d] with the court’s
judgment.”  Id . at 17a.

ARGUMENT

The decision of the court of appeals is interlocutory.
It simply reversed the district court’s erroneous deci-
sion to enjoin ongoing military commission proceedings
a month before the scheduled trial date. Petitioner’s
trial before a military commission has not yet begun.
The military commission may acquit petitioner or may
resolve some or all of petitioner’s claims in his favor, and
some may not even arise (e.g., if classified materials are
not presented at trial).  In the event petitioner is con-
victed, an actual trial would create a record that would
facilitate any review by this Court.  Moreover, the deci-
sion of the court of appeals on the merits is correct and
does not conflict with any decision of this Court or any
other court of appeals.  Thus, further review at this time
is unwarranted. 

1.  a.  The interlocutory nature of the court of ap-
peals’ decision makes plenary review premature, just as
it was eight months ago.  See 125 S. Ct. 972 (2005).  Pro-
ceedings before petitioner’s military commission had
just begun when they were enjoined by the district
court.  Under the decision of the court of appeals, those
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6 In light of the August 31, 2005 revisions to the allocation of
responsibilities between the presiding officer and the other commission
members and to the number of commission members, see Revised
Military Commission Order No. 1 §§ 4(A)(2), (5) and (6), the composi-
tion of petitioner’s commission (other than the presiding officer) is
likely to change.   Accordingly, petitioner’s present complaint about his
exclusion from portions of the voir dire (he was not excluded from voir
dire of the presiding officer) may well be rendered moot.  These
changes to the military commission procedures highlight why it would
be unwise for this Court to review the case in this interlocutory posture.

proceedings will now be allowed to continue.  Further
proceedings before the military commission may make
it unnecessary for this Court to address any number of
the questions currently presented in the case.  If the
commission finds petitioner not guilty, the Court can
avoid these issues altogether.

Even if petitioner is convicted, many of the issues
that petitioner presses now may never arise in his case.
For example, petitioner objects to military commission
rules providing that a defendant may be excused from
proceedings at which classified evidence is presented.
Although petitioner was excused from a portion of voir
dire in which classified information was discussed, it is
entirely possible that no classified evidence will be intro-
duced by the prosecution at petitioner’s trial.  The clas-
sified material at issue in the voir dire was related to a
recusal issue entirely collateral to the merits of the case
against petitioner.  It involved evidence concerning the
impartiality of the commission, not evidence against the
accused.  Accordingly, the voir dire proceedings in no
way suggest that classified evidence will be introduced
against petitioner.6  Even if such evidence is sought to
be introduced, however, the commission’s rules, as
amended on August 31, 2005, provide for it to be shared
with the defendant “to the extent consistent with na-
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tional security, law enforcement interests, and applica-
ble law,” and require its exclusion if “admission of such
evidence would result in the denial of a full and fair
trial.”  Revised Military Commission Order No. 1
§ 6(D)(5)(b).  See note 3, supra. 

Finally, even if the commission does consider such
evidence, petitioner’s counsel can argue that the evi-
dence should be given minimal or no weight in light of
petitioner’s inability personally to review and respond to
it.  32 C.F.R. 9.6(d)(2).  Then, if petitioner is convicted,
and the admission of the evidence is deemed erroneous,
the error would be subject to harmless-error analysis.
This Court has recognized that even “constitutional er-
rors can be harmless,” Arizona v. Fulminante, 499 U.S.
279, 306 (1991), and it has applied that analysis to claims
similar to those advanced by petitioner.  See, e.g., Dela-
ware v. Van Arsdall, 475 U.S. 673 (1986) (violation of
Confrontation Clause); Rushen v. Spain, 464 U.S. 114
(1983) (per curiam)  (violation of right to be present at
every phase of trial).  Post-trial application of the
harmless-error rule might even make it unnecessary for
the Court to determine whether the commission’s proce-
dures had in fact resulted in error.

 For all of those reasons, review of petitioner’s claims
at this juncture would be premature.  See Hamilton-
Brown Shoe Co. v. Wolf Bros. & Co., 240 U.S. 251, 258
(1916) (interlocutory status of the case “of itself alone
furnishe[s] sufficient ground for the denial” of the peti-
tion); see also Virginia Military Inst. v. United States,
508 U.S. 946 (1993) (opinion of Scalia, J., respecting de-
nial of certiorari).  Indeed, this Court routinely denies
petitions by criminal defendants challenging interlocu-
tory determinations that may be reviewed at the conclu-
sion of criminal proceedings.  See Robert L. Stern et al.,
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Supreme Court Practice § 4.18, at 258 n.59 (8th ed.
2002); see, e.g., Moussaoui v. United States, 125 S. Ct.
1670 (2005).  The rationale behind this Court’s general
practice in criminal cases applies with even greater
force to the circumstances presented here, where the
legal issues raised by petitioner would require the Court
to make possibly unnecessary determinations affecting
the exercise of the President’s core Commander-in-
Chief and foreign affairs authority.

b.  Petitioner has not shown that he will be preju-
diced by deferring resolution of his claims until after an
adverse military-commission judgment, if he is con-
victed.  Petitioner notes that he has been detained for
several years at Guantanamo Bay.  Pet. 29.  But as an
individual who has been determined by a Combatant
Status Review Tribunal to be “either a member of or
affiliated with Al Qaeda,” Pet. App. 2a, petitioner is sub-
ject to detention as an enemy combatant regardless of
the outcome of this litigation or whether he is ultimately
convicted of a specific war crime, see Hamdi v.
Rumsfeld, 124 S. Ct. 2633 (2004) (plurality opinion); id.
at 2678-2679 (Thomas, J., dissenting); Ex parte Quirin,
317 U.S. 1, 28 (1942); see also Pet. App. 47a  (the district
court noting that petitioner “may be detained for the
duration of the hostilities in Afghanistan if he has been
appropriately determined to be an enemy combatant”).
Petitioner was captured in Afghanistan, where military
operations are ongoing.  See, e.g., Bryan Bender, U.S.
Endures Deadliest Year in Afghanistan, Boston Globe,
July 3, 2005 <http://www.boston.com/news/world/
m i d d l e e a s t / a r t i c l e s / 2 0 0 5 / 0 7 / 0 3 / u s _ e n d u r e s _
deadliest_year_in_afghanistan/>. Tellingly, petitioner’s
federal action challenged only the commission process
and did not advance any legal claims challenging his
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7 As petitioner notes (Pet. 28), the court of appeals concluded that
post-trial review of his jurisdictional challenges would be insufficient
to protect his “right not to be tried by a tribunal that has no juris-
diction.”  Pet. App. 4a.  That aspect of the court of appeals’ decision is
anomalous, because there is no general right to interlocutory review
of jurisdictional challenges, and a confirmed alien enemy combatant
should have no  greater right to pre-trial federal review of his challenge
to military jurisdiction than an American service-member, see
Schlesinger  v. Councilman, 420 U.S. 738 (1975), especially when the
challenge is not to military jurisdiction generally, but to the type of
military tribunal in which he will be tried.  See Pet. 8 (“Petitioner asks
simply for a trial that comports with this nation’s traditions, * * * such
as a court-martial under 10 U.S.C. 818 (authorizing courts martial to try
law-of-war violations).”).  But even if the court of appeals were correct
as to either the appropriateness of abstention or as to its jurisdiction
over an appeal as of right, that does not inform this Court’s discre-
tionary exercise of certiorari review.  The interlocutory posture of a
case counsels against Supreme Court review even if the error ulti-
mately to be corrected is of a jurisdictional dimension.

detention as an enemy combatant.  See C.A. App. 56-64;
Pet. App. 47a n.18.

Petitioner objects that he may be prejudiced by hav-
ing to present a defense before a commission, because
reversal of its judgment would result in a retrial.  Pet.
28a.  But this supposed burden is no different from that
faced by any criminal defendant subject to trial before
a tribunal that has arguably violated the defendant’s
rights.  It provides no basis for deviating from this
Court’s ordinary practice of avoiding interlocutory con-
sideration of a defendant’s claims in a criminal proceed-
ing.7

Petitioner misplaces reliance on Ex parte Quirin,
317 U.S. 1 (1942), to justify interlocutory review.  The
petitioners there, who included a presumed U.S. citizen
captured on U.S. soil, faced imminent execution, which
is not the case here.  Interlocutory review there, which
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8 Specifically, the Court heard the case at the close of the presenta-
tion of evidence before the commission.  The Court never entered a
stay, and closing arguments commenced before the Court issued its
decision.  See Louis Fisher, Nazi Saboteurs on Trial 64-79 (2003).

9 As mentioned in note 6, supra, the composition of petitioner’s
commission is likely to change, but in all events, like his original com-
mission, the reconstituted commission will contain less than the number
of members required to impose a death sentence.

took place in the midst of proceedings, provided an al-
ternative to staying an execution.  But the Court did not
intervene to stop trial proceedings from commencing  to
prevent the “injury” of undergoing trial by a commission
of questionable jurisdiction.8  Because petitioner faces a
maximum sentence of life imprisonment, this Court will
have the opportunity to review petitioner’s claims at the
appropriate time in the event an adverse final judgment
is entered against him.  See Pet. App. 16a (noting that
petitioner’s commission “consists of three colonels”);
Revised Military Commission Order No. 1 § 6(G) (Aug.
31, 2005) (commission may sentence defendant to death
only if comprised of at least seven members in addition
to presiding officer).9  Moreover, this case involves an
alien enemy combatant captured abroad, a context in
which the jurisdiction of military commissions has long
been clear, and in which the Court has been content to
resolve jurisdictional questions after a trial before the
commission.  See Johnson v. Eisentrager, 339 U.S. 763,
786 (1950).

While petitioner claims (Pet. 30) that the court of ap-
peals’ decision implicates “the integrity of our judicial
system,” there is no reason this Court could not protect
the judicial system’s integrity by reviewing the case in
the ordinary course.  That approach not only would
avoid the possibility that the Court would unnecessarily
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decide questions implicating the most sensitive national
security concerns without the benefit of a complete and
concrete record, but would also promote the public in-
terest in bringing to justice in an expeditious manner
those members of enemy forces who have violated the
laws of war.  The district court’s ill-considered and un-
precedented injunction has already resulted in delaying
military commission proceedings for nearly a year.  A
grant of certiorari now would only compound the delay.

c.  Finally, petitioner cites the need for guidance in
other pending cases as supporting review before a final
judgment in his case.  But the number of other cases
raising claims about the military commissions is small,
and those individuals likewise can raise their claims in
the commissions in the first instance and post-conviction
in the event they are found guilty.  Moreover, to the ex-
tent other detainees not currently subject to trial by a
military commission have an interest in some of the is-
sues decided by the court of appeals here, they have the
opportunity to litigate those issues in the specific con-
texts implicated by their detention and can seek clarity
and guidance from the court of appeals in their own
cases (up to and including guidance from the en banc
court, a step petitioner here bypassed).

2.  Petitioner contends that the decision of the court
of appeals creates a variety of conflicts with  decisions of
other courts of appeals.  None of those asserted conflicts
withstands scrutiny.

a.  Petitioner suggests that, when the court of ap-
peals interpreted the AUMF to authorize military com-
missions, it created a conflict with decisions of the Court
of Military Appeals.  Pet. 13.  The cases cited considered
only the interpretation of Article 2(10) of the UCMJ,
which “[i]n time of war” subjects to court-martial juris-
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diction “persons serving with or accompanying an armed
force in the field.” 10 U.S.C. 802(10).  See Zamora v.
Woodson, 42 C.M.R. 5, 6 (C.M.A. 1970); United States v.
Averette, 41 C.M.R. 363, 363 (C.M.A. 1970).  In each
case, which involved the court-martial of a civilian, the
Court of Military Appeals construed the language “in
time of war” to refer to a declared war.  Those holdings
in no way conflict with the decision of the court of ap-
peals here.  

First, Congress has authorized the President to es-
tablish procedures for military commissions, 10 U.S.C.
836(a), and it has explained that court-martial jurisdic-
tion does not “deprive military commissions * * * of con-
current jurisdiction,” 10 U.S.C. 821.  Neither of those
provisions uses the language “in time of war” to limit the
availability of commissions, which have been employed
in conflicts without regard to whether they followed for-
mal declarations of war.  See, e.g., Curtis A. Bradley &
Jack L. Goldsmith, Congressional Authorization and
the War on Terrorism, 118 Harv. L. Rev. 2047, 2129
(2005) (observing that military commissions “have been
used in connection with formally declared wars as well
as other military conflicts, such as the Civil War and
conflicts with Indian tribes”).  Further, the court of ap-
peals in this case properly determined that the AUMF,
which directed the President to use “all necessary and
appropriate force” against al Qaeda, had authorized him
to establish military commissions.  See Pet. App. 5a-7a.

 Second, it is well settled that the UCMJ applies gen-
erally to armed conflicts, including the Vietnam conflict
at issue in Zamora and Averette, in which the United
States has engaged without a formal declaration of war.
See, e.g., United States v. Anderson, 38 C.M.R. 386, 387
(C.M.A. 1968) (“The current military involvement of the
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10   The issue of whether the detainees held as enemy combatants at
the Guantanamo Bay Naval Base can assert rights under the United
States Constitution is more squarely presented in appeals (Al Odah v.
United States, Nos. 05-5064, 05-5095 through 05-5116 (D.C. Cir.), and
Boumediene v. Bush, Nos. 05-5062 & 05-5063 (D.C. Cir.)) set for argu-
ment before the D.C. Circuit on September 8, 2005.  

United States in Vietnam undoubtedly constitutes a
‘time of war’ in that area, within the meaning of Article
43.”); United States v. Bancroft, 11 C.M.R. 3, 5-6
(C.M.A. 1953) (finding that conflict in Korea is “time of
war” under the UCMJ).  The decisions cited by peti-
tioner are inapposite, because they apply only to civil-
ians subjected to a court-martial, see United States v.
Reyes, 48 C.M.R. 832, 835 (A.C.M.R. 1974) (en banc);
Averette, 41 C.M.R. at 365-366; Zamora, 42 C.M.R. at 6,
unlike petitioner, a confirmed enemy combatant charged
before a military commission with violating the laws of
war applicable to combatants.  

b.  Petitioner next asserts that there is a circuit con-
flict with respect to “the basic question of whether those
facing trials at Guantanamo can assert any constitu-
tional protection.”  Pet. 16.  The court of appeals did not
resolve that issue, and the decision below therefore nei-
ther creates nor implicates any split of authority on that
issue.10  Pet. App. 4a-5a.  Instead, the court assumed
that petitioner could raise constitutional claims; it sim-
ply rejected petitioner’s separation-of-powers argument
on the merits.  Id . at 5a-7a.  That decision implicates no
conflict among the circuits and rests on a straightfor-
ward application of the AUMF, the statutes referring to
military commissions, and this Court’s decisions inter-
preting them.  Ibid. (discussing Quirin, 317 U.S. at 28-
29; In re Yamashita, 327 U.S. 1, 11, 19-20 (1946); and
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11 In any event, there is no bona fide conflict in regard to whether
aliens outside the United States have due process rights under the
Federal Constitution.  Indeed, this Court has been “emphatic” in
rejecting “the claim that aliens are entitled to Fifth Amendment rights
outside the sovereign territory of the United States.”  United States v.
Verdugo-Urquidez, 494 U.S. 259, 269 (1990); see Eisentrager, 339 U.S.
at 781-785; Zadvydas v. Davis, 533 U.S. 678 (2001).  The Circuit rulings
cited by petitioner are not to the contrary.  See Cuban Am. Bar Ass’n
v. Christopher, 43 F.3d 1412, 1425 (11th Cir.) (holding that Cubans
detained at the Guantanamo Bay Naval Base have no constitutional
right to due process or speech), cert. denied, 515 U.S. 1142 (1995).  In
Rein v. Socialist People’s Libyan Arab Jamahiriya, 162 F.3d 748 (2d
Cir. 1998), cert. denied, 527 U.S. 1003 (1999) (see Pet. 16 n.11), the court
of appeals did not address the constitutional due process rights of aliens
abroad.  The other cited circuit cases serve petitioner no better:
Haitian Ctrs. Council, Inc. v. McNary, 969 F.2d 1326 (2d Cir. 1992),
was vacated by this Court, Sale v. Haitian Ctrs. Council, Inc., 509 U.S.
918 (1993), and has no precedential value.  Government of the Canal
Zone v. Scott, 502 F.2d 566 (5th Cir. 1974), discussed constitutional
rights in the former Panama Canal Zone.  At the time, the Canal Zone
was deemed an unincorporated sovereign territory of the United
States.  See id . at 568.  

Hamdi v. Rumsfeld, 124 S. Ct. 2633, 2640-2642 (2004)
(plurality opinion)).11

c.  Petitioner further contends that the court of ap-
peals created a conflict with other circuits when it held
that he could not seek court enforcement of the Geneva
Convention.  Pet. 20-25.  Petitioner does not argue that
any other court of appeals has held the Convention to be
judicially enforceable, for none has.  Instead, he claims
that he is entitled to enforce the Convention through the
habeas statute, 28 U.S.C. 2241.  That argument over-
looks that the habeas statute is merely a grant of juris-
diction, see, e.g., Bowrin v. INS, 194 F.3d 483, 489 (4th
Cir. 1999); it does not create any substantive rights, see,
e.g., Jimenez v. Aristeguieta, 311 F.2d 547, 557 n.6 (5th
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Cir. 1962), and its reference to treaties does not make
treaties that provide for enforcement only at the State-
to-State level judicially enforceable any more than does
28 U.S.C. 1331's reference to “treaties.”  The authorities
petitioner cites do not support his argument.  In
Ogbudimka v. Ashcroft, 342 F.3d 207, 218 n.22 (2003),
the Third Circuit expressly declined to consider an argu-
ment similar to that advanced by petitioner, while in
Wang v. Ashcroft, 320 F.3d 130, 140-141 & n.16 (2003),
the Second Circuit allowed a habeas petitioner to seek
enforcement of rights created by a statute, not by a
treaty, see id . at 140 (noting Wang’s argument that the
Foreign Affairs Reform and Restructuring Act “creates
individual rights based on” the Convention Against Tor-
ture).

d.  Finally, petitioner suggests that there is a “split
in authority about Common Article 3” of the Geneva
Convention.  Pet. 27.  Even if there were such a split,
this case would be a poor vehicle for considering that
issue.  The court of appeals expressly held, in the alter-
native, that the Geneva Convention is not judicially en-
forceable and that petitioner’s Common Article 3 claims
are subject to abstention.  Accordingly, there are two
independent legal obstacles—neither of which implicates
a split of authority—to reaching the Common Article 3
question.  In any event, no split of authority exists.  The
case cited by petitioner, Kadic v. Karadzic, 70 F.3d 232,
243 (2d Cir. 1995), held that Common Article 3 (6 U.S.T.
3318) “binds parties to internal conflicts” even if they
are not states.  It did not consider the applicability of
Common Article 3 to a conflict, such as that between the
United States and al Qaeda, that is not internal to a
state.  As the court of appeals explained in this case, Pet.
App. 12a-13a, such a conflict may reasonably be de-
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12 Kadic was not a habeas case, but looked to Common Article 3 in
evaluating the viability of the plaintiffs’ claims under the Alien Tort
Statute (ATS).  This Court’s decision in Sosa v. Alvarez-Machain, 124
S. Ct. 2739, 2763, 2767 (2004), superseded the Second Circuit’s approach
to the ATS, making clear that the ATS does not render judicially
enforceable those treaties that themselves do not create judicially
enforceable rights.

scribed as being “of an international character” and
therefore outside the scope of Common Article 3, as the
President determined.12

3.  a.  Given the interlocutory nature of the petition,
the government will not engage in a point-by-point re-
buttal of petitioner’s lengthy arguments on the merits
for reversal of the court of appeals’ holding.  As an ini-
tial matter, however, there is a substantial likelihood
that this Court would not even reach the merits of peti-
tioner’s arguments, because, if the Court were to review
the case now, it first would have to consider the thresh-
old question of  abstention to allow the pending military
commission proceedings to move forward.  

In the past, this Court has recognized the need for
judicial abstention in the face of proceedings before a
military tribunal.  As the Court has explained, the need
for protection against judicial interference with the
“primary business of armies and navies to fight or be
ready to fight wars” “counsels strongly against the exer-
cise of equity power” to intervene in an ongoing court-
martial.  Schlesinger v. Councilman, 420 U.S. 738, 757
(1975).  The Court has held that even a case with rela-
tively limited potential for interference with military
action—i.e., the prosecution of a serviceman for posses-
sion and sale of marijuana—implicated “unique military
exigencies.”  Ibid.  These exigencies normally preclude
a court from entertaining “habeas petitions by military
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prisoners unless all available military remedies have
been exhausted.”  Id . at 758.  Accord Gusik v. Schilder,
340 U.S. 128, 133 (1950); Noyd v. Bond, 395 U.S. 683,
696 (1969).  

The concern for interference with military exigencies
is only heightened where, as here, the military proceed-
ings involve enforcement of the laws of war against an
enemy force targeting civilians for mass death.  See
Yamashita, 327 U.S. at 11 (“trial and punishment of en-
emy combatants” for war crimes is “part of the conduct
of war operating as a preventive measure against such
violations”); Hirota v. MacArthur, 338 U.S. 197, 208
(1949) (Douglas, J., concurring) (“punishment of war
criminals  *  *  *  dilut[es] * * * enemy power and
involv[es] retribution for wrongs done”).

The court of appeals relied on Quirin in declining to
abstain with respect to petitioner’s jurisdictional claims.
That reliance was misplaced, because no party argued
for abstention in Quirin, and the case is distinguishable
in a number of other key respects.  As explained above,
pp. 14-15, the petitioners in Quirin included a presumed
U.S. citizen captured in the United States and facing
imminent execution, unlike Hamdan, an alien enemy
combatant captured abroad whose commission cannot
sentence him to death.  The urgency that attended
Quirin thus does not exist here.  Moreover, the legal
landscape has changed considerably since 1942. The
Quirin decision itself, recently reaffirmed in Hamdi,
124 S. Ct. at 2643 (plurality opinion); id . at 2682
(Thomas, J.,  dissenting), and Yamashita and
Eisentrager (both of which were decided post-military
trial) make clear that military commissions in a variety
of circumstances may try enemy combatants for offenses
against the laws of war.  Permitting petitioner’s military
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commission to go forward under the authority of these
decisions hardly constitutes the type of exigency that
justifies halting a military proceeding conducted during
an ongoing armed conflict.

In short, the court of appeals erred in declining to
abstain.  That decision does not implicate a split in cir-
cuit court authority or otherwise independently merit
the Court’s review.  Indeed, all of the reasons that this
Court has held abstention to be appropriate in similar
circumstances counsel, a fortiori, against interlocutory
review of this petition.  Considerations of separation of
powers, deference to military proceedings, avoiding ab-
stract questions and unnecessary decisions all favor de-
ferring judicial review, including review by this Court,
until after the commission proceedings run their course.
Moreover, the prospect that review at this time would
lead to nothing more than the reaffirmation of Council-
man also militates against interlocutory review.

b.  Moreover, petitioner has not shown that the court
of appeals’ decision is inconsistent with the Constitution,
the UCMJ, or international law, much less that it is so
glaringly inconsistent that it warrants this Court’s re-
view notwithstanding both the petition’s interlocutory
nature and the absence of any circuit conflict.

i.  Petitioner suggests that his trial by military com-
mission would be inconsistent with Ex parte Milligan,
71 U.S. (4 Wall.) 2 (1866).  Milligan has no application to
this case.  Milligan involved the military trial of a U.S.
citizen who was detained within the United States and
was not “part of or associated with the armed forces of
the enemy,” Quirin, 317 U.S. at 45. As an alien captured
overseas and confirmed to be an enemy combatant, peti-
tioner cannot liken his predicament to Milligan’s.  See
Hamdi, 124 S. Ct. at 2642 (plurality opinion).  In any
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event, as petitioner acknowledges, Pet. 11, to whatever
extent Milligan might have limited the use of military
commissions, it was superseded by Quirin.  And as the
plurality in Hamdi recognized, Quirin establishes that
“the capture, detention, and trial of unlawful combat-
ants, by ‘universal agreement and practice,’ are ‘impor-
tant incident[s] of war.’” 124 S. Ct. at 2640 (quoting
Quirin, 317 U.S. at 28) (emphasis added).  Because
Quirin “both postdates and clarifies Milligan,” it pro-
vides “the most apposite precedent” here.  Id . at 2643.

ii.  Petitioner contends that his trial by military com-
mission would be inconsistent with the UCMJ.  Pet. 16-
20.  This is not a claim of the right not to be tried, but
rather simply a challenge as to how petitioner will be
tried.  That is a matter to be reviewed, if at all, at the
end of the commission proceedings.  In any event, the
argument is without merit.  As the court of appeals ex-
plained, the UCMJ expressly preserves military-com-
mission jurisdiction, and the UCMJ provisions regulat-
ing courts-martial cannot be read to impose the same
procedural requirements on military commissions.  Con-
gress has never sought to regulate military commissions
comprehensively; rather, it has recognized and approved
the President’s historic use of military commissions as
he deems necessary to prosecute offenders against the
laws of war.  Pet App. 14a-15a (citing Madsen v.
Kinsella, 343 U.S. 341, 346-348 (1952)).  If military com-
missions were required to follow the same procedures as
courts-martial, there would be no point in having a mili-
tary commission, whose jurisdiction the UCMJ recog-
nizes precisely because of the historic authority and
flexibility the President has had to administer justice to
enemy fighters who commit offenses against the laws of
war. 

Page 174 of 462
Hamdan v. Rumsfeld Litigation
Supreme Court & D.C. Circuit



25

13  Moreover, these new statutory arguments lack merit. Even
assuming that 10 U.S.C. 3037(c) creates privately enforceable rights,
petitioner’s claim is meritless. That provision, which merely identifies
a duty of the Judge Advocate General, has been interpreted in its
predecessor form as setting out a clerical function; the provision does
not authorize the Judge Advocate General to engage in substantive
review of military commission proceedings.  See Ex parte Mason, 256
F. 384, 387 (C.C.N.D.N.Y. 1882).  As for 18 U.S.C. 242, that provision
does not apply to petitioner, because he is not a “person in any State,
Territory, Commonwealth, Possession, or District” within the meaning
of the statute.  18 U.S.C. 242.  Moreover, petitioner cites no authority
for the proposition that this criminal statute is privately enforceable, let
alone that it has any application in the context of war, in which enemy
aliens have always been subjected to different treatment from  citizens.
See generally Eisentrager. 

iii.  Petitioner invokes two additional statutes that
were not addressed by the court of appeals:  10 U.S.C.
3037(c)(3), which directs the Judge Advocate General of
the Army to “receive, revise, and have recorded the pro-
ceedings of courts of inquiry and military commissions”;
and 18 U.S.C. 242, a criminal statute that prohibits vari-
ous forms of discriminatory conduct against aliens.  Pet.
17.  Because these statutory claims were never ade-
quately raised before the court of appeals and never
addressed by that court, they have not been preserved
and are not properly presented to this Court.  See
United States v. Ortiz, 422 U.S. 891, 898 (1975) (declin-
ing to consider issue “raised for the first time in the pe-
tition for certiorari”).13

iv.  Petitioner contends that his trial by military com-
mission would violate international law.  Pet. 13-16. To
the extent he relies upon the Geneva Convention, his
claim is fully addressed by the thorough opinion of the
court of appeals, which explained that the Convention
does not create judicially enforceable rights.  Pet. App.
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14 Petitioner asserts that, because he claims POW status under
Articles 4A(1) and (4), he need not satisfy the criteria set out in Article
4A(2).  Pet. 27.  That assertion lacks merit because the term “armed
forces” in Articles 4A(1) and (4) is properly read as limited to armed
forces that comply with the criteria set out in Article 4A(2).  See
Commentary to the Geneva Convention Relative to the Treatment of
Prisoners of War 62-63 (Red Cross 1952).

7a-10a.  There is no circuit conflict on this issue warrant-
ing this Court’s review, and the court of appeals’ ruling
is fully consistent with this Court’s construction of the
prior version of the treaty in Eisentrager.  Petitioner
has identified nothing in the current Convention’s text
or drafting and ratification history to suggest the revo-
lutionary intent to create judicially enforceable rights.
To the contrary, the enforcement provisions of the 1949
Convention, like its predecessor, make clear that dis-
agreements and alleged violations are to be addressed
via State-to-State negotiations and neutral-party over-
sight, not by domestic courts.  Compare art. 11, 6 U.S.T.
3326 and art. 132, 6 U.S.T. 3420 (1949 Convention), with
art. 31, 47 Stat. 2041 and art. 87, 47 Stat. 2061 (Geneva
Convention Relative to the Treatment of Prisoners of
War, July 27, 1929, 47 Stat. 2021, 118 L.N.T.S. 343).  

In any event, even if the issue of the enforceability of
the Convention in court by a person captured as part of
an armed conflict were deemed to present an issue war-
ranting this Court’s review, this case would not provide
an appropriate vehicle for addressing the issue. As the
court of appeals held, petitioner would not qualify for
POW protection under the Convention in any event.
Petitioner now claims that he could obtain POW status
under Articles 4A(1) and (4), 6 U.S.T. 3320.14  Pet. 27.
But those claims were not raised in the court of appeals,
see Pet. App. 11a, and are contradictory. Article 4A(1)
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grants POW status to “members of the armed forces of
a Party to the conflict as well as members of militias or
volunteer corps forming part of such armed forces,”
whereas Article 4A(4) grants such status to persons who
are not members of the armed forces, but who accom-
pany them.  Moreover, petitioner’s assertion of Article
4A(1) status conflicts with his assertion in his habeas
petition that he is an innocent civilian.  See C.A. App. 51-
52.  And petitioner’s assertion of Article 4A(4) status
conflicts with the finding by the Combatant Status Re-
view Tribunal that petitioner is a combatant.  In any
event, petitioner may raise his claim that he is an inno-
cent civilian (which is a refutation of the Charge) as a
defense in his trial before the military commission.
Thus, that fact-bound issue is not properly presented to
this Court. 

Finally, petitioner asserts rights under Article 3 of
the Convention, but in doing so he disregards the
phrase that limits the Article’s application to conflicts
“not of an international character.”  Pet. App. 12a (quot-
ing Common Article 3).  The President has determined
that this provision is inapplicable to the conflict with al
Qaeda because the conflict is “international in scope.”
Ibid.  As the court of appeals observed, even if Common
Article 3 did apply, it would not affect whether peti-
tioner could be tried by a military commission, but only
what procedures the commission would have to use.  Id.
at 13a.  For this reason, any claim under that article
should be brought, if at all, after trial, if petitioner is
convicted.

v.   Petitioner further contends that the laws of war
do not apply to his case because the conflict between the
United States and al Qaeda is not a war between two
states.  Pet. 13-16.  That contention lacks merit.  As an
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initial matter, whether there exists a state of armed con-
flict against an enemy to which the laws of war apply is
a political question for the President, not the courts.
See The Prize Cases, 67 U.S. (2 Black) 635, 670 (1862)
(“Whether the President in fulfilling his duties, as
Commander-in-Chief, in suppressing an insurrection,
has met with such armed hostile resistance, and a civil
war of such alarming proportions as will compel him to
accord to them the character of belligerents, is a ques-
tion to be decided by him, and this Court must be gov-
erned by the decisions and acts of the political depart-
ment of the Government to which this power was en-
trusted.”) (emphasis in original).  In any event, the sug-
gestion that the laws of war do not apply to conflicts
against non-state entities is flatly incorrect.  It is well
established that the laws of war fully apply to armed
conflicts involving groups or entities other than tradi-
tional nation-states: “it is not necessary to constitute
war, that both parties should be acknowledged as inde-
pendent nations or sovereign states.”  Id . at 666; see
also Ingrid Detter, The Law of War 134 (2d ed. 2000)
(“non-recognition of groups, fronts or entities has not
affected their status as belligerents nor the ensuing sta-
tus of their soldiers as combatants”).  

The President recognized that al Qaeda’s repeated
attacks against the United States created a state of
armed conflict, see Military Order § 1(a), as did Con-
gress when it supported the President’s exercise of his
Commander-in-Chief authority against the “nations,
organizations, or persons he determines” were respon-
sible for the September 11 attacks.  AUMF, 115 Stat.
224 (emphasis added).  Moreover, NATO, upon conclud-
ing that al Qaeda was responsible for directing those
attacks from abroad, took the unprecedented step of
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15 Petitioner’s related contention that the charge against him is not
“prosecutable by a commission” (Pet. 14) is equally meritless.  Con-
spiracy to commit offenses against the laws of war—the offense with
which petitioner is charged—has been prosecuted before military com-
missions throughout this Nation’s history.  See Quirin, 317 U.S. at 23;
Colepaugh v. Looney, 235 F.2d 429, 432 (10th Cir. 1956) (upholding
military-commission trial of Nazi saboteur charged with conspiracy),
cert. denied, 352 U.S. 1014 (1957); Charles Howland, Digest of Opinions
of the Judge Advocate General of the Army 1071 (1912) (identifying
conspiracy “to violate the laws of war by destroying life or property in
aid of the enemy” as an offense against the laws of war that was
“punished by military commissions” during the Civil War).

invoking Article 5 of the North Atlantic Treaty, which
provides that an “armed attack against one or more of
[the parties] shall be considered an attack against them
all.”  North Atlantic Treaty, Apr. 4, 1949, art. 5, 63 Stat.
2244, 34 U.N.T.S. 246; see Statement of NATO Secy.
Gen. (Oct. 2, 2001) <http://www.nato.int/docu/speech/
2001/s011002a.htm>.  All of those actions eliminate any
possible doubt concerning the applicability of the laws of
war to the conflict with al Qaeda, and nothing in the
Geneva Convention indicates that a state of armed con-
flict cannot exist when a State is attacked by an entity
that is not entitled to the Convention’s protections.15
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CONCLUSION

The petition for a writ of certiorari should be denied.
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QUESTIONS PRESENTED 

1. Whether the military commission established by the 
President to try petitioner and others similarly 
siinated for alleged war crimes in the "war on 
terror" is duly authorized under Congress's 
Authorization for the Use of Military Force (AUMF), 
Pub. L. No. 107-40, 115 Stat. 224; the Uniform Code 
of Military Justice (UCMJ); or the inherent powers of 
the President? 

2. Whether petitioner and others similarly situated can 
obtain judicial enforcement from an Article 111 court 
of rights protected under the 1949 Geneva 
Convention in an action for a writ of habeas corpus 
challenging the legality of their detention by the 
Etecutive branch? 
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PARTIES TO THE PROCEEDING AND CORPORATE 
DISCLOSURE STATEMENT 

Pursuant to Rule 14.1, the following list identifies all of 
the parties appearing here and in the court below. 

The Petitioner here and in the United States Court of 
Appeals for the District of Columbia is Salim Ahmed 
Hamdan, a citizen of Yemen who is currently detained at 
Guantanamo Bay. 

The Respondents here and in the United States Court of 
Appeals for the District of Columbia are Donald H. 
Rumsfeld, United States Secretary of Defense; John D. 
Altenburg, J r  Appointing Authority for Military 
Commissions, Department of Defense; Brigadier General 
Thomas L.. I-Iemingway, Legal Advisor to the Appointing 
Authority for Military Commissions; Brigadier General Jay 
Hood, Commander Toint Task Force, Guantanamo, Camp 
Echo, Guantanamo Bay, Cuba; George W. Bush, President of 
the United States. 

Pursuant to Rule 29.6, Petitioner states that no parties 
are corporations. 
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Mr. Salim Hamdan respectfully petitions for a writ of 
certiorari i:o review the judgment of the United States Court 
of Appeal:; for the District of Columbia Circuit in this case. 

OPINION BELOW 
The opinion of the court of appeals (App. la-18a) is 

reported at 2005 WL 1653046. The opinion of the district 
court (App. 20a49a) is reported at 344 F. Supp. 2d 152. 

JURISDICTION 
The judgment of the court of appeals was entered on July 

15, 2005. The jurisdiction of this Court is invoked under 28 
U.S.C. 1254(1.). 

ICONSTITUTIONAL, STATUTORY, AND 
1:NTERNATIONAL LAW PROVISIONS 

The relevant constitutional, statutory, and international 
law provisions involved are set forth in Appendix D, infra. 

STATEMENT 

In the immediate wake of the treacherous violence 
committecl against the United States, Congress authorized 
the President to "use all necessary and appropriate force 

- - 

against those nations, organizations, or persons he 
determines planned, authorized, committed, or aided the 
terrorist attacks that occurred on September 11, 2001, or 
harbored :such organizations or persons, in order to prevent 
any future acts of international terrorism against the United 
States by such nations, organizations or persons." 115 Stat. 
224 (Sept. 18, 2001) (AUMF). Under the AUMF, the United 
States corr~menced armed conflict in Afghanistan in October, 
2001. 

The next month, despite the limited scope of the AUMF, 
the President issued a Military Order to authorize military 
comn~ission trials. Detention, Treatment, and Trial of Certain 
Non-Citizens in the War Against Terrorism, 66 Fed. Reg. 
57,833 (hlov. 13, 2001). Commission rules are starkly 
different than the fundamental protections mandated by 
Congress in the Uniform Code of Military Justice (UCMJ). 
See, e.g., h4ihtary Order No.1, 68 Fed. Reg. 39374-01 (July 1, 
2003). They allow the accused to be excluded from portions 
of his trial, id. 6(B)(3); permit the admission of unsworn 
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statements in lieu of testimony, id. § 6(D); and vest the 
Secretary of Defense with the judicial power to rule in 
matters that terminate the proceedings, id. 8 6 (H)(l)-(6). The 
rules even state that the limited protections provided to 
defendants, such as not being forced to testify and the 
presumption of innocence, are not "right[sY that are in any 
way "enforceable", id. § 10, and warn that these protections, 
such as they are, can be withdrawn at any time. Id. § 11. 

1. Almost four years ago, Petitioner Hamdan was 
captured by indigenous forces while attempting to flee 
Afghanistan and return his family to Yemen. After being 
turned over to American forces, he was taken in June 2002 to 
Guantana~no Bay Naval Base, where he was placed with the 
general detainee population at Camp Delta. App. 78a. In July 
2003, the President found that Petitioner was eligible for trial 
by commission. Accordingly, he was placed in solitary 
confinement from December 2003 until late October 2004 
(four days before this case was argued in the District Court). 

2. In December 2003, pursuant to a request by the 
Prosecutor that defense counsel be appointed for the limited 
purpose of negotiating a plea, Lieutenant Commander Swift 
was detailed to serve as Mr. Hamdan's military counsel. Mr. 
Hamdan tirst met Swift on January 30, 2004. Twelve days 
later, Mr. Hamdan filed a demand for charges and a speedy 
trial under UCMJ Article 10. That demand was rejected in a 
legal opinion claiming that Petitioner was not protected by 
the UCMJ. In July, 2004, eight months after the start of his 
solitary detention, he was charged with a single count of 
conspiracy that allegedly began in 1995. App. 63a-67a. 

3. On April 6, 2004, a Petition for Mandamus or, in the 
Alternative, Habeas Corpus, was filed in the United States 
District Court for the Western District of Washington. In 
light of the Court's decision in Rumsfeld v. Pndilla, 124 S. Ct. 
2711 (2004), the case was transferred to the United States 
District Court for the District of Columbia in August, 2004. 

On November 8, 2004, following oral argument, the 
district court (Robertson, J.) granted the petition in part and 
denied Respondents' motion to dismiss. The court rejected 
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Respondents' argument to abstain from the merits until after 
the trial. Abstention was not appropriate because Mr. 
Hamdan had "'raised substantial arguments denying the 
right of the military to try [him] at all.'" App. 24a (citing 
Sclzlesinger v. Councilman, 420 U.S. 738, 759 (1975)). 

The district court then ruled that commissions may be 
used only to hear offenses that are triable under the laws of 
war, including the Geneva Conventions; that the Geneva 
Convention Relative to the Treatment of Prisoners of War, 6 
U.S.T. 3316 (1949) (GPW) is judicially enforceable; and that, 
as long as his prisoner-of-war (POW) status is in doubt, 
Petitioner must be tried by court-martial. Id. 25a37a. The 
court found that the Military Order did not satisfy either the 
GPW or the UCMJ, particularly as it deprived Petitioner of 
the right to attend his trial and hear the evidence presented 
against him. Id. 37a-47a. For the President to stray from the 
~ M J  placed him in the zone where his power is at "its 
lowest e b b  under Youngstown Sheet O Tube Co, v. Sawyer, 
343 U.S. 579, 637 (1952) (Jackson, J., concurring). App 28a. 

4. On November 16,2004, the government filed a notice of 
appeal and a Motion for Expedited Appeal. The court of 
appeals expedited the case the next day.' 

5. On July 15, 2005, following oral argument, the court of 
appeals reversed the district court in an opinion written by 
Judge Randolph and joined by Judge Roberts (in full) and 
Judge Williams (in part).2 It first rejected Respondents' claim 
that abstention was appropriate, finding that Ex parte Quirin, 
317 U.S. 3 (3 942) "provides a compelling historical precedent 
for the power of civilian courts to entertain challenges that 
seek to interrupt the processes of military commissions." 
App. 3a. Rationales for Councilman abstention, comity and 

On November 22, 2004, Mr. Hamdan filed a petition for certiorari 
before iudtrment. Hnrnda!~ u. Rur~rsfel~i. No .  04-702. The Court denied the , . 
l'etitiq; o l ~ a n u a r ~  18,2005. 

- Twclntv amicus briefs were filed in Mr. Hamdan's case. including 
briefs fronn h i r e d  American Generals and Admirals, hundreds 07 
European ,and U.K. Parliament members, dozens of law-of-war ex erts, 
and several nongovernmental organizations. These briefs are availa F le at 
http://www.law.georgetown.edu/faculty/nkk/publications.h~#h. 
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speed, "do not exist in Han~dan's case and we are thus left 
with nothing to detract from Quirin's precedential value." Id. 

The court also held that Petitioner's challenges fell within 
an abstention exception because "setting asideThe judgment 
after trial and conviction insufficiently redresses the 
defendant's right not to be tried by a tribunal that has no 
jurisdiction. See Abney v. United States, 431 U.S. 651, 662 
(1977)." App. 4a. Because Mr. Hamdan "contend[s] that a 
military ccsmmission has no jurisdiction over him and that 
any trial must be by court-martial," the court did not abstain 
and fully reached the merits of his claims. Id. 

The court then held that Congress authorized 
commissions in the AUMF. It found further authorization in 
10 U.S.C. 821, which states that the UCMJ does not "deprive 
military c~ommissions . . . of concurrent jurisdiction" to try 
war crimes, and 10 U.S.C. 836, which permits the President 
to prescribe some procedures for military trials. 111. 5a-7a. 

The court of appeals next rejected the district court's 
holding that the Geneva Conventions constrain Hamdan's 
trial. It found that Johnson v. Eisentrager, 339 U.S. 763 (1950) 
precluded the GPW's judicial enforcement. Acknowledging 
that Eisentrager involved only the 1929 Convention and that 
it reached the question in an "alternative holding," the court 
opined th,at the GPW is not substantively different. Id. 7a-9a. 

With respect to Common Article 3 of the Convention, 
which prohibits "the passing of sentences . . . without 
previous judgment pronounced by a regularly constituted 
court affording all the judicial guarantees which are 
recognized as essential by a civilized people," the court 
deferred to the President's interpretation that the conflict 
with a1 Qilecla is international andtherefore exempt. Id. 12a. 

The court rejected the district court's conclusion that 
provisions :in the UCMJ, such as 10 U.S.C. 839, which 
requires an accused's presence at all stages of his trial, apply. 

Judge Williams concurred, disagreeing with the court's 
treatment of Common Article 3 because "the Convention's 
language and structure compel the view that Common 
Article 3 covers the conflict with a1 Qaeda." App. 16a-18a. 

Page 196 of 462
Hamdan v. Rumsfeld Litigation
Supreme Court & D.C. Circuit



RBASONS FOR GRANTING THE PETITION 

Two Terms ago, a plurality of this Court warned that "a 
state of war is not a blank check for the President." Hamdi v. 
Rumsfeld, 124 S. Ct. 2633, 2650 (2004). The court of appeals, 

- - 

by rejecting longstanding constitutional, international-law, 
and statutory constraints on military commissions, has given 
the President that power in tribunals that impose life 
imprisonment and death. Its decision vests the President 
with the ability to circumvent the federal courts and time- 
tested limits on the Executive. No decision, by any court, in 
the wake of the September 11,2001 attacks has gone this far. 

This Court has always closely scrutinized the Executive's 
use of cornrnissions, recognizing that any encroachment on 
the jurisdiction of civilian courts by military tribunals poses 
momentous questions in a Republic committed to the rule of 
law and to separation of powers. As Ex parte Milligail put it, 
"Had this tribunal the legal power and authority to try and 
punish this man? No graver question was ever considered 
by this court, nor one which more nearly concerns the rights 
of the whole people." 71 U.S. (4 Wall.) 2, 118-19 (1866). That 
this case involves the first commission since World War 11, 
and the first since the enactment of the UCMT and the GPW, 
makes certiorari particularly appropriate. 

Despite these intervening statutes and treaties, the court 
of appeals largely based its ruling on this Court's Eisenfrnyev 
decision, accepting the President's claim of power to 
convene a commission to try most any offense, against any 
offender ((including a United States citizen or nationals of 
any country in the world), in any place (including the United 
States). The President was allowed that power not for a fixed 
time, such as a war declared against a specific nation-state, 

- 

but rather for perpetuity against an amorphous enemy that 
could include nationals of every country in the world. In 
these tribunals, the President was given the power to 

- - 

disregard not only American common-law and military law, 
but international law--despite the fact that the vaison d ' t tre  of 
commissi~ons is to enforce international law. 
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The decision below expands the powers of the President 
beyond th ,~se  recognized in Ex parte Quirin, 317 U.S. 1 (1942). 
Unlike that World War I1 case, whose parameters were fixed . 

by the Cf~urt 's declaration that its opinion was limited 
"only" to the "particular acts" of the saboteurs and "the 
conceded facts," id., at 46, the court of appeals' decision has . . 

no limits at all. Canonical cases that restrict presidential 
action, including Ex parte Mllligan, supra, and Duncan v. 
Kahanamoku, 327 U.S. 304 (1946), the latter decided after 
Quirin, went completely unmrntioned by the court below. 

The ruling below enables hundreds of terrorism cases 
prosecuted by the Justice Department to be tried by 
commission. It is not plausible to think that the AUMF 
handed such sweeping power to the President by permitting 
force. Force includes authorization to detain prospectively, 
but does not by itself comprise adjudication to look 
retrospectiilely at questions of guilt and innocence. Hamdi, 124 
S. Ct. at 268i (Thomas, J., dissenting) ("[Tlhe Court referred 
frequently a id  pervasively to the criminal nature of the 
proceedings instituted against Milligan.. ..[T]he punishment- 
nonpunishment distinction harmonizes all of the precedent"). 

TO interpret "force" more broadly, the court of appeals 
not only had to resuscitate two precedents of this Court that 
have not been invoked to conduct cornmissio~ls in a half- 
century, C?uirin and Eisentrager; the court also had to extend 
them radically. In those cases, Congress had declared a war 
against a fixed enemy with a definite end in sight. And the 
commission rules in place did not depart from fundamental 
principles of military law and the laws of war, and were 
employedl against admitted unlawful combatants. 

None of those limits exist under the court of appeals' 
sweeping holding in this case. As the district court held, an 

- - 

emblematic example of the break with our country's 
traditions is the denial of Mr. Hamdan's right to be present 
at his own trial. Respondents have offered no instance, either . 

civilian or military, in our nation's 229-year history where 
trial procedures were specifically engineered to force a non- 
disruptivle defendant to be excluded from his trial. This is 
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not specul.ative; petitioner has already been excluded from 
his trial. Ejespite weighty state secrets at issue in Quirin, the 
saboteurs were always present at their trial. In Iraq, under 
rules written by the U.S. Department of Defense, Saddam 
Hussein and his henchmen will be present, despite much 
classified material in play there. As the district court found, 
the right to be present is universal, echoed in 
pronouncc:ments of the Court, international law, and UCMJ. 

Indeed, while claiming that commissions are 
- 

"commonlaw war courts," App. 15a, the court failed to apply 
any common-law constraints, not even the longstanding 
guarantee of confrontation, which is "founded on natural 
justice." (Zrawford z l .  Washington, 541 U.S. 36, 49 (2004) 
(quoting State v. Webb, 2 N.C. 103,104 (1794)). 

The court also misread Eisentrnger to strip Article I11 
courts of their constitutional and statutory power and duty 
to use the Great Writ. Its decision is in deep tension with 
other circuits, several of which have enforced treaty-based 
rights wider the habeas corpus statute. The case for 
enforcement in this case is even stronger since 10 U.S.C. 821 - 
expressly requires that commissions act in conformity with 
the laws of war. That statute, like 10 U.S.C. 836, must be read 
consistently with international law, for "an act of Congress 
ought never to be construed to violate the law of nations, if 
any other possible construction remains," Murrny 11 .  Schooner 
Chnrmlng Betsq, 6 U.S. (2 Cranch) 64,118 (1804). 

In the t?nd, the court of appeals held that the President has 
the power to decide how a detainee is classified (as 
protected by the GPW or not), how he is treated, what 
criminal process he will face, what rights he will have, who 
will judge him, how he will be judged, upon what crimes he 
will be sentenced, and how the sentence will be carried out. 
The President is entitled to "pas[s] sentences and ... carr[y] 
out ... executions" through commissions, even if they do not 
"affor[d] all the judicial guarantees which are recognized as 
indispensable by a civilized people." GPW Art. 3. Under 
the panel's ruling, the determination that the President made 
to disregard this GPW provision is unreviezclnble by courts. 
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This reversal of the district court cannot be correct. The 
Revolutior~ was fought to ensure that no man, or branch of 
governme:nt, could be so powerful. In a system of checks and 
balances, there can never be a time when the rule of law 
does not circumscribe power as fundamental as adjudicating 
culpability and punishment. Our forefathers a heavy 
price in blood to establish these principles, and it is our duty 
to defend them from all threats, foreign or don~estic. 

Limited precedents like Quirin and Eisrntrager simply 
cannot serve as full frameworks for the legal war on terror, 
yet the Sol.icitor General routinely cites them as such.3 As the 
past four years have shown, too many doubts-both 
international and domestic-have been generated by 
excessive :reliance on these decisions. 

Petitioner asks simply for a trial that comports with this 
nation's traditions, Constitution, and commitment to the 
laws of war, such as a court-martial under 10 U.S.C. 818 
(authorizing courts martial to try law-of-war violations). 

It will be some years before another military commission 
challenge reaches this Court again, and significant damage 
to the fabric of American law will ensue in the interim if the 
court of appeals' ruling is left undisturbed. 

I. THE COURT OF APPEALS' DECISION FULLY 
RESOI.VED SEVERAL ISSUES, EACH OF WHICH IS 
APPROPRIATE FOR CERTIORARI, AND ITS 
RESO1,UTION IS INCONSISTENT WITH DECISIONS 
OF THIS COURT AND OTHER CIRCUITS 

The court: of appeals vastly expanded Presidential power. 
Far from( the battlefield-however broadly defined-and 
remote from any military occupation, the President 
convened commissions without explicit statutory authority, 

See, e.g., Peix. Br., Rumsfeld v .  Pndilla, No. 03-1027, at 6; Resp. Br., 
Hanldi v. Runrs eld, No. 03.6696, at 6; Res Br , Raszrl v. Bush and A1 Odnh u. l g: Bush, Nos. 03-a34 and 03-343, at 4; Petr., ush u. Gherebi, No. 03-1245, at 12; 
Br. Op Hflnrdan u. Rumsfeld, No. 04702, at 10; Res Br., Loving u. Utr~ted 
States, Kjb. '341966, at *16; U.S.Br., United States v. &ussaoui, No. 03-4792, 
2003 WL 22519704 at *25 (4th Cir. 2003); A ellee Br., Boumediene u. Bush, 
Nos. 05-506'2,05-5063, 2005 WL 1387147 (86. Cir. 2005), at 15; Appellant 
Br., Pndilla 1 1 .  Hanft, No. 05-6396,2005 WL 1656804 (4th Cir. 2005). 
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justified not as ancillary to the invasion of Iraq but rather by 
the far more amorphous rubric of the "war" on terrorism. 
That "war" manifestly is not a war in any sense of that term 
against any nation or well-defined enemy, nor is it a war 
with any definable geographic arena of conflict, nor a war in 
which one can pinpoint a date when hostilities end, and it 
most assui:edly is not a war ever declared by Congress. In an 
undeclared war, unbounded by time, place or the identity of 
the enemy, the court of appeals radically extended legal 
precedents set during conventional wars. 

The application of conventional-war concepts to a war on 
terrorism (where terrorism is an identifiable method, rather 
than an identifiable enerny) raises profound legal issues with 
which this Court in due course will grapple. Many of these 
questions, including those surrounding the President's use 
of troops and armaments, are not presented here. This case 
challengez, (1) a commission without explicit Congressional 
authorization, (2) in a place far removed from hostilities, (3) 
to try an offense unknown to the laws of war, (4) under 
procedures that flout basic tenets of military justice, (5) 
against a civilian who contests his unlawful combatancy. 

The court of appeals gave the President the authority and . - - 

power to launch a commission in each circumstance. That 
any one of them, by itself, might merit certiorari, due to the 
departure from norms of Article I11 and court-martial 
adjudication, is incontrovertible. Taken together, they 
present questions of enormous importance on which the 
Court's guidance is needed, just as it was in Quirin, where 
the Court sat in Special Term despite the exigencies of war: 

In view of the public importance of the questions 
raised by their petitions and of the duty which rests 
on the courts, in time of war as well as in time of 
peace, to preserve unimpaired the constitutional 
safeguards of civil liberty, and because in our opinion 
the ublic interest required that we consider aiicl 
decite those questions without any avoidable delay, 
we directed that petitioners' applications be set down 
for full oral argument at a special term of this Court. 

317 U.S. at 19. The Court did not wait until the defendants 
were convicted, echoing the dispatch it applied in other 

Page 201 of 462
Hamdan v. Rumsfeld Litigation
Supreme Court & D.C. Circuit



cases involving separation of powers challenges even when 
life imprisonment and the death penalty were not at stake.4 
See also Eisentrager, supra (certiorari from military 
commissic~n); In re Yamashifa, 327 U.S. 1 (1946); Ex partr 
Vallandigh,wn, 68 U.S. (1 Wall.) 243 (1864). Indeed, the flurry 
of legislative activity preceding William McCardle's pretrial 
commissic~n challenges suggests the way the Court has 
handled them in the past. Ex parte McCardle, 74 U.S. (7 Wall.) 
506 (1869), E:r parte McCardle, 73 U.S. (6 Wall.) 318 (1868). 

For the reasons that follow, "a United States court of 
appeals has decided an important question of federal law 
that has not been, but should be, settled by this Court." Sup. 
Ct. R. 10(c). The decision below also is inconsistent with 
those of other courts of appeal in multiple ways. 

A. The Ctourt of Appeals Erroneously Decided that the 
AUMP and UCMJ Authorize this Military Commission 

1. Petitioner's nlilitnry commission violates the separation o f  
powers. Th~e court of appeals' decision conflicts deeply with 
the fundamental principles set forth in this Court's 
landmark Milligan opinion. "Martial rule can never exist 
where the courts are open, and in the proper and 
unobstructed exercise of their jurisdiction," for the 
Constitution "is a law for rulers and people, equally in war 
and in peace, and covers with the shield of its protection all 
classes of men, at all times, and under all circumstances. No 
doctrine, involving more pernicious consequences, was ever 
invented loy the wit of man than that any of its provisions 
can be suspended during any of the great exigencies of 
government." 71 U.S. at 120-21,127. 

Today, the President's unilateral creation of commissions, 
his single-handed definition of the offenses and persons 
subject to their jurisdiction, and his promulgation of the 

E.P.. Dafnes G. Moore U. R e ~ n n .  453 U.S. 654 (1981) (certiorari before 
judgmen? granted); United ~ t a t e ; v . ' ~ i x o n ,  417 U.S. 929 j1974); W l s o , ~  o. 
Girard. 354 1J.S. 524. 526 119571: Reid o. Covert. 354 U.S. 1 119571: Kinselln 2). . - \ ~ ~ 1 .  

~ n r e ~ e r ,  351[ U.S. 470, 673 @956); Youn stown, 343 U.S. at 588-89; cf. 
Mistrettn u. Llnited States, 488U.S. 361,371 6989). 

Page 202 of 462
Hamdan v. Rumsfeld Litigation
Supreme Court & D.C. Circuit



rules of procedure combine to violate separation of powers. 
Yet the court of appeals did not even mention Milligan. 

This disregard of Milligan might be explained by the 
subsequenlt Quirin case. But see Duncan, 327 U.S. at 322-24 
(relying on Milligar~).~ Without this Court's direction, Quirin 
quite simply is too unstable an edifice 011 which to build 
further ex.pansions of presidential power. See Hamdi, 124 S. 
Ct. at 2670 n.4 (Scalia, J., dissenting) ("The plurality's 
assertion {hat Quirin somehow 'clarifies' Milligan is sitnply 
false ...[ T]he Quirin Court propounded a mistaken 
understanding of Milligan; but nonetheless its holding was - 

limited to 'the case by the present record,' and to 
'the conce~kd facts,' and thus avoided conflict with the earlier 
case.") (internal citations omitted); id. at 2682 (Thomas, J., 
dissenting); 1'. O'Donnell, In Time of War 255 (2005) (stating 
that, in writing Quirin, Chief Justice Stone thought stripping 
JAG review and other aspects "probably conflict[ed]" with 
the Articles of War but the men had been executed); id. 265 
(describing criticisms of Frankfurter, J., Douglas, J., and 
others); Dimelski, The Saboteurs' Case, J. S. Ct. Hist. 61 (1996). 

If Qltirin is to have such unbounded vitality sixty years 
later to subject people to death and life imprisonment, in the 
wake of much criticism from members of the Court 
(including those in the Quirin majority) and elsewhere, its 
resurrection-and an overruling of Milligan's core-must come 
from the Court, in a case squarely presenting the issue. 

2. The AUMF does not authorize military comniisslons. The 

5 [ ~ h e  Founders] were opposed to governments that laced in the 
hands of one man the power to make, interpret an 1 .  enforce the 
laws .... We have always been especially concerned about the 
potential evils of summary criminal trials. ..see Millignn. Legislatures 
and courts are not merely cherished American institutions; they are 
indispensable to our Gover~unent. 

. . . [Vhe only [other] time this Court had ever discussed the 
supplanting of courts by militarv tribunals in a situation other than 
... recently occupied enemy territory, it had emphatically declared 
that "civil liberty and this kind of martial law cannot endure 
together; the antagonism is irreconcilable; and, in the conflict, one or 
the other must erish" Millignn. 

Dlrncan, 327 U.S. at b.2-24 see Reid, 354 U.S. at 30 (plurality) (describing 
Millignn as "one of the great landmarks in this Court's history"). 
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panel analogized the AUMF to the Declaration of War in 
World War 11, finding that in authorizing "force," Congress 
also implicitly authorized commissions. The AUMF is 
conspicuously silent on the subject. While "force" implies the 
power to detain those captured in battle, it does not imply a 
power to1 set up judicial tribunals far removed from zones of 
combat or military occupation. "Such a latitudinarian 
interpretation ... would be at war with the well-established 
purpose of the Founders to keep the military strictly within 
its proper sphere, subordinate to civil authority." Reid u. 
Conert, 3!54 U.S. 1,30 (1957) (plurality). 

The court of appeals broadly read Hanzdi v. Rumsfeld, 
supra, to suggest that military commissions may try U.S. 
citizens. App. 6a6 But Han~di  dealt only with detention, not 
trial.' While the law on detention has changed somewhat 
since World War 11, the law of inilitary trial has changed 
dramatic:ally. Moreover, Mr. Hamdi faced detention because 
he bore arms against U.S. forces on the Afghani battlefield. 
Here, Respondents do not rest upon the Afghani conflict, but 
rather upon Petitioner's purported status as a member of a1 
Qaeda. And there are deep questions as to whether the 
procedure relied upon by the court of appeals to say that 

Hanufi expressly declined to rule on the scope of the President's 
authority. 124 S. C t  at 2639 (plurality). It efnphasized that the AUMF only 
authorized continuin detention o md~v~duals  who were confinned 
enemy combatants, wtose status had to be determined "in a proceeding 
that comports with due process." Id. at 2M3. And it repeatedly looked to 
the GPW to outline government owers. Id. at 2641 (citing Art. 118 and 
article menhoning Arts. 85, 9 ! , 119, 129'1; id. (stating that "our 
under tandin is based on longstanding law-of-war princi les") 6 . .  ? ~ a . m d i  s lstorlcal description is not in dispute: "The capture and 
detention of lawful combatan6 and the capture, detention, and trial of 
unlawful combatants, by 'universal agreement and practice,' are 
'im ortant incident[s] of war.' Ex parte Quirin,  317 U.S. at 28." 124 S. Ct. at 
2649. But leven this does not answer the question of what type of tribunal 
can tr such combatants. See also id. (referring to "mere detention"); id. at 
2643 Gtating that Qttirh is "the most ap osite precedent that we have on 
the question of whether citizens may be Qetained in such circumstances"). 

Justice 1:homas' opinion in Hamdi, which Respondents relied upon to 
suggest a fifth vote for the lawfulness of commissions, was carefully 
circumscribetl to detention, mentioning the term (or derivations of the 
term such as "detain") over for times. Id. at 2674, 2677-85. Justice 
Thomas acknowledged that punis ?' 1171ettt stands on an entirely different 
footing thm detention, specifically isolating the Milligan case. Id. at 2682. 
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~ a m d a n  is an "enemy combatant" subject to a commission 
meets the requirements of Hamdi.  To avoid confusion about 
the reach of Hamdi is ample reason itself for certiorari. 

Moreover, the court of appeals' conflation of the AUMF 
with a Declaration of War creates a circuit split. The Court of . 

Appeals for the Armed Forces has precluded military 
jurisdiction over civilians because, under the UCMJ, the 
"words 'in time of war' mean ... a war formally declared by 
Congress" and "a strict and literal construction of the phrase 
'in time of war' should confine jurisdiction. United States 11. 
Averette, 19 C.M.A. 363, 365 (1970); see Zamora v. Woodson, 19 
C.M.A. 403 (1970) (holding that "in time of war" means "a 
war forn~ally declared by Congress," and that Vietnam did 
not qualify); Robb z ~ .  U.S., 456 F.2d 768 (Ct. (3.1972) (~imilar).~ 

3. Tlle,v is a substantial question as to zuhether thp laws of zc~ar 
pennit  con~rnission trial of Petitioner. In other recent 
authorizations of force, such as those for Iraq and Vietnam, 
the Unit'ed States has not used military commissions. The 
AUMF lacks even the traditional tether of an authorization 
confined to a specific nation-state or a specific conflict; it 
permits force when "terrorism" is at issue. That the President 
can exercise power over armaments and troops to fight 
terrorism anywhere is unquestionable under domestic law; 
but the AUMF does not give the President the further ability 
to redefine the laws of war. And this Court has never found 
that the laws of war authorize commissions, and their 
attendant supplanting of open civil and military courts, in 
circumstances where only "force" was authorized. 

In the World War I1 cases relied upon by the court of 
appeals, commissions tried crimes in a war between nation- 
states. There was no question as to whether the conflict 
implicated the laws of war. Equally there was no serious 

Additional circuit conflict exists regarding the need for ex licit P - authorization. Cowzaare El Shifa PJmrm. Indiis, n. United States 378 F.3d 346. 
1362 (Fed. Cir. 2604) (not ;e uiring explicit statutory authority under 
Oi~irin wii'h TJndilln v. Hanft. 20& U.S. Dist. LEXIS 2921. *24 (D.S.C. Feb. 28. ~~ - 

5005) jrequiring specificJ~uthorization) (currently on ap6eal); Ijndilln 
Rumsfcld, :352 F.3d 695, 716 (2d Cir. 2003) (requiring "clear con ressional 
authorization" under Quirin), rev 'd  on o t k r  grounds, 542 U.S. 426 T2004). 
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factual question as to whether the defendants fell within the 
jurisdiction of commissions. The question was answered in 
all but th.e case of the American citizen in Quirin by the fact 
that the accused was a citizen of a country with which we 
were at war and therefore an enemy? E.g., Eisentrager, 339 
US., at 772-73 ("when two states are at war, the citizens of 
each state regard in war, the subjects of each country were 
enemies to each other, and bound to regard and treat each 
other as such") (citations omitted). A1 Qaeda, however, is not 
a nation state. An accused's enemy status cannot be 
determinted simply by citizenship. The facts are not 
undisputed as to whether the accused is in fact an enemy 
within the laws of war. This case more closely resembles the 
Civil War cases, where the nature of the conflict and the 
status of detained individuals were both open to question. 

The Court determined when the civil war began by 
looking to the "common law'' test of whether "the regular 
course of justice is interrupted by revolt, rebellion, or 
insurrecfio~~, so that the Courts of Justice cannot be kept 
open[.]" The Prize Cases, 67 U.S. 635, 667 (1862); id., at 682 
(returning certain seized property because the war had not 
yet begck). Milligan followed that test, examining whether 
the courts were "open." 71 U.S., at 121. It did so, notably, 
even though the Government told the Court that Lambdin 
Milligan was an unlawful combatant who "plotted to seize" 
arsenals and "conspired with and armed others." Id, at 17. 

Yet here, the court of appeals has pointed to no source of 
law s h o ~ ~ i n g  that a specific act in this conflict or this specific 
offender is prosecutable by a commission. The question of 
whether the AUMF makes this case more like Quirin or 
Milligan cannot be dealt with sub silentio; there must be some 
showing that the laws of war permit such commissions. 

Such a showing is particularly important because the 

Quirin found that notwithstandin Haupt's U.S. citizenship the 
undisputed fact that he had joined the 8 e m a n  military made him an 
enemy under "the Ha ue Convention and the law of war." 317 U.S. at 38. 
Haupt's relatives on 4 e other hand were properly tried by civilian courts 
because they had not joined the German military and therefore could not 
be considered enemies under those laws of war. 
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panel found that the conflict was neither an international 
armed co'nflict covered by the Geneva Conventions, nor an 
internal armed conflict covered by Common Article 3. App. 
10a-13a. If the laws of war do not recognize this conflict, 
however, commissions cannot proceed, for their jurisdiction 
is set by .'the common law of war." ~ a l l a n d i ~ h a k ,  68 U.S. at 
249; 15a. The law of war is a body of international law 
"established by the usage of the world." Dooley v. Unitc,ri 
States, 182 U.S. 222, 231 (1901); see also Manual for Courts- 
Martial, Part I, Preamble. As Colin Powell warned, a finding - 
that the Geneva Conventions do not apply "undermines the 
Presidentt's Military Order by removing an important legal 
basis for trying the detainees before Military Commissions." 
Secretary of State Memorandum, Jan. 26, 2002, 
http:/ /rnsnbc.insn.com/id/4999363/site/newsweek. 

Indeed, when Congress defined war crimes in 18 U.S.C. 
2441, it defined them as violations of the Geneva 
Conventions, Common Article 3, and the Hague Convention 
and Mining Protocol. If these sources of law do not apply, a 
common-law commission has no offense to try. See Qtiirir~, 
317 U.S. at 29-31 (examining whether charge violates the 
laws of war and Looking to Congress and common-law). 
Nothing in the AUMF suggests that Congress enabled the 
President to try charges that stray from the laws of war. If 
the panel correctly determined that this conflict falls outside 
of the GPW, then commissions lack authority to operate. 

The essence of the court of appeals' contrary position is 
that whi.le Petitioner has no rights under the Constitution, 
treaties, common-law, and statutes, he is subject to the 
penaltie:; and pains of each. This Court has always rejected 
such claims. See Milligan, 71 U.S. at 131 ("If he cannot enjoy 
the immunities attaching to the character of a prisoner of 
war, how can he be subject to their pains and penalties?"). 
The court of appeals' complete disregard of Millignn raises 

- - 

more questions than it answers. 
It mi,ght be thought, as the court below suggested, that 

Petitioner, an alien, has no rights (unlike Milligan). App. 4a- 
5a (citing cases). That claim, however, militates in favor of 
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certiorari, for it appears to ignore Rasul v. Bush and other 
decisions of this Court?o Indeed, the Second Circuit, Fifth 
Circuit, Federal Circuit, and U.S. Court for Berlin have all 
declined to follow the D.C. Circuit on this question.ll But the 
Ninth Circuit has followed it. United States v. Davis, 905 F.2d 
245 (9th Cir. 1990). Certiorari is appropriate to resolve the 
basic question of whether those facing trials at Guantanamo 
can assert any constitutional protection.12 To convene trials 
without an answer to that basic question when the courts are 
in such flux is to countenance human experimentation. 

4. The UCMJ does not authorize this military commission. The 
court of appeals relied on 10 U.S.C. 821 as authorization for 
commissions, but failed to acknowledge the limits on 
jurisdiction established by that very statuteJ3 It lacks any 

lo 124 S. Ct. 2686, 2698 n.15 (2004) ("Petitioners' allegations 
... unquestionably describe 'custody in violation of the Constitution or 
laws or treaties of the United States.' 28 U.S.C. 2241 c)(3) Cf Unlted States '( ;: '. u. Verdugo-Urquidez, 494 U.S. 259, 277 (1990) (Kenne y, J , ~oncurrmg), and 
cases cited therein"); id. at 2700 (Kennedy, J., concurring) ("Guantanamo 
Bay is in every practical respect a United States territory, and it is one far 
removed firom an hostilities"). It is se arately in tension with Zschemi v 
Milleu, 389 U.S. 4 ? 9 (1968), and Asahi &eta1 u. Superior Court, 480 U.S. f 0 i  
(1987ilwhich permit nonresident aliens to raise constitutional objections. 

See Rein u. Socialist People's Libyan Arab Jamahiriya, 162 F.3d 748, 
762 (2d Cir. 1998) (permitting Lib a to assert that Foreign Soverei~n 
Immunities Act "unconstituhonal ?' y delegate[d] legislabve power ); 
Haitian Centers Council, Inc. u. McNary, 969 F.2d 1326 (2d Cir. 1992) 
(applying due process clause to Guantanamo), vacated as moot sub norw. Sale 
u. Haitian Ctrs. Council, 509 U.S. 918 (1993); Canal Zone u. Scott, 502 F.2d 
566,569 (5th Cir. 1974) (a lyin Sixth Amendment); United States v. Tiede, 
86 F.R. D. 227, 242,249, f& ( ( ~ 5 .  Ct. Berlin 1979)rthere has never been a 
time when United States authorities exercised governmental powers in 
any geogra hical area-whether at war or in times of peace-without 
regard for &eir own Constitution. Ex parte Milligan.. .. [Tlhe Insular Cases 
do not ap ly when the United States is acting as prosecutor in its own 
courv fincgng Milligan a chief restraint on military tribunals); El Shifa, 378 
F.3d at 1352 ("[Wle decline to hold, as the overnment asks, that the 
Takin s Clause does not protect the interests o ? nonresident aliens"). a Indeed, one district court has held that Guantanamo detainees are 
entitled to constitutional rights, and another has disa eed Compare In re 
Crlantnnanzo Detainee Cases, 355 F. Supp. 2d 443, 4 6 p ( ~ . d . ~ .  2005) ("In 
light of the Supreme Court's decision in Rasul, it is clear that Guantanamo 
Bay must be considered the equivalent of a U.S. territory in which 
fundamental constitutional ri hts apply.") witlr Kllnlid u. Buslr, 355 F. Supp. 
2d 311,321 (D.D.C. 2005). ~ o &  d ecisions are on ap eal 

l3 10 1J.S.C. 821 provides: "The provisions o?this chapter conferring 
jurisdiction upon courts-martial do not de rive military commissions, P provost courts, or other military tribunals o concurrent jurisdiction with 
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affirmative statement of jurisdiction. Neal Katyal & 
Laurence Tribe, Waging Wnv, Deciding Guilt: Trying the 
Military Tribuiinls, 111 YALE L.J. 1259, 1280-93 (2002). And 
Respondtmts point to no law that identifies Petitioner as an 
"offender" or conspiracy as a triable "offense" under it. 
Indeed, their reading transforms the statute into an 
unconstitutional delegation of power. Id., at 1290.14 

Far from authorizing the commission trying Mr. Hamdan, 
Congress forbade it. 10 U.S.C. 3037(c) provides: 

The udge Advocate General . . . shall receive, revise, 
and h ave recorded the proceedings of courts of inquiry 
and !military commissions. 

"The Judge Advocate General adds integrity to the system of 
military j~ustice by serving as a reviewing authority." Louis 
Fisher, A4ilitnr.y Tribunals and Presidential Pozuer 124 (2005). 
But the lbfilitary Order cuts the JAG, who is presidentially 
appointed and Senate confirmed, entirely out of the process. 

Moreover, Congress has forbidden two-track justice 
whereby a non-citizen is "subject to.. .different punishments, 
pains, o:r penalties, on account of such person being an 
alien." 18 U.S.C. 242.15 By its very terms, the Military Order 
funnels non-citizens, and only non-citizens, through this 
separate and unequal system. No commission has taken 
such a step; past ones, including the one in Quirin, applied to 

respect to offenders or offenses that by statute or by the law ot war may bc 
tried b military commissions, provost courts, or other militru tribunals." 

dngress  has not had occasion to modify 10 u.s.?. 821 since 
con~missic~ns have not been used since World War 11. Congress' silence 
suggests little, since a bicameral supennajority is needed to correct a court 
inter retalion of a statute that gives the President unintended authority. 
See E.s. (tonst. art. I, 5 7, cl. 2 (veto override clause); White House, 
Statement of Policy, July 21, 2005 (stating that AUMF should not be 
altered and recommending veto of bill to govern detention and trial of " " 
enem cornbiitants). 

'4 See Clir~tor~ a. Citv o f  Neru Yovk. 524 U.S. 417. 449-53 (1998, 
Kenned J., ~on~urring); Anr.'~extile M rs' Inst v ~ o n o v a h ,  452 U.S. 490: 

545 (l98fi (R ehnquist, J., dissenting); CR f'. Bankers . Ass ' r~  . rl. Sclrlrltz, 416 U.S. 
21,91-93 (1974) (Brennan, J., dissentin ) Panama Rr n11r zl RIIRII,  293 U.S. f 'J 388 (1935); A.L.A. Schechter Poultn v L?iited States, 95 .S. 495 (1935). 

l 5  See  alro 42 U.S.C. 1981 ("[L]il persons within the jurisdiction of the 
United States slxall have the same rlght in every State and Territory to 
make and enforce contracts, to sue, be arties ive evidence, and to the 
full and equal benefit of all laws anfproc;Aings for the security of 
persons.") 
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citizens aind aliens alike. Today's two-track system means, in 
effect, that it is difficult for the legislature to modify statutes 
that have been read to authorize commissions.  lo lo thing 
opens the door to arbitrary action so effectively as to allow 
those officials to pick and choose only a few to whom they 
will apply legislation and thus to escape the political 
retribution that might be visited upon them if larger 
numbers were affected." Ry. Express v. N.Y., 336 U.S. 106,112 
(1949) (Jackson, J., concurring); C m z a n  v. Dir., Mo. Dep't of 
Health, 497 U.S. 261,300 (1990) (Scalia, J., concurring). 

The hlilitary Order therefore wanders far beyond the 
"zone of twilight" of concurrent authority. The court of 
appeals' effort to squeeze every drop of meaning from the 
AUMF and other statutes cannot authorize this system of 
tribunals. Here, the President's powers are at their "lowest 
ebb." Youngstown, 343 U.S. at 638 (Jackson, J., concurring). To 
sustain the commission in this case, when Respondents have 
ignored statutory constraints on its jurisdiction, procedures, 
and composition, jeopardizes the "equilibrium established 
by our constitutional system." Id.16 Congress, after all, is 
vested with the power to "define and punish . . . Offenses 
against tlhe Law of Nations." U.S. Const. art. I. 5 8, cl. 10. 

5. The court of appeals erroneously decided that the UCM] does 
not require the presence of the accused at all stages of his trial. The 
court of appeals found the commission authorized by 10 
U.S.C. 836, which provides that procedures prescribed by 
the President for commissions "may not be contrary to or 
inconsistent with" the UCMJ. But that very statute forbids 
Petitioner's commission. As the district court put it, while 

l6 For =ample, the court of appeals' decision would apparently 
permit hundreds of terrorism cases to be transferred out of civil~an courts 
to commissions, sup lanting the careful jurisprudence and procedures of 
Article 111 courts anfcourts-martial. See Danny Hakim, Afler Conuictiuns, 
the Undoing of a Terror Prosecution, N.Y. Times, Oct. 7, 2004, at A1 
(describing Article 111 oversight of prosecutorial abuse, particular1 access 
to excul ator information, in Detroit terrorism cases); U.S. 8ept. of 
Justice, &li teJ~tates  Attome s' Annual Statistical Re ort, FY 2003, at 21 
(572 terrorism cases against 7 k 6 defendants filed in ~ 4 0 0 3 ) ;  U.S. Dept. of 
Justice, Uinited States Attorneys' Annual Statistical Report, FY 2002, at 21 
(1046 terrorism cases filed against 1112 defendants). 
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"the language of Article 36 does not require rigid adherence 
to all of the IJCMJ's rules for courts-martial.. .I cannot stretch 
the meaning; of the Military Commission's rule enough to 
find it consistent with the UCMJ's right to be present." App. 
42a, 46a. The court also found support for the right to be 
present in Crawford, 124 S. Ct. at 1363, where the Court 
recognized the right as ancient, "founded on natural justice." 

Qliirin and its progeny never authorized a commission to 
violate basic precepts of military justice, such as the right to 
be present. Yet as the district court held, Hamdan's 
commission has already violated that right. For what very 
well may be the first time since the Founding, a 
nondisrulptive criminal defendant has been ejected from his 
own trial. This did not happen in Quirin, despite the most 

- - 

highly classified and damaging state secrets at issue in the 
trial, nor will it happen in Iraq or American courts-martialJ7 
And there is absoiitely no legal basis for it to happen here, 
at least in the absence of a statute authorizing such a 
dramatic departure from our traditions. 

Hamdan is being tried by the first commission ever in 
which th<e ZJCMJ applies.18 Even before the UCMJ, of course, 
fundamental rights from courts-martial extended to 

l7 Set: Amicus Br. of Noah Feldman, Iiarndan v. Runrsfelrl, D.C. Cir., 
http://mw.law eorgetown.edu/faculty/nkk/documents/feldman.pdi. 

l8 The U C ~ J ,  unlike the predecessor Articles of War, extends its 
rotectiomj to leased territories, like Guantanamo, controlled by the 

%cretary of Defense. Conrpnre Yanrasllila, 327 U.S. at 20 (statin that 
Yamash~ta was "not a person made sub'ect to the Articles of d a r  by 
Article 2'') and Quivin, 317 U.S. at 47, witi  10 u . s . ~ .  802(12) (expanding 
those "subject to this chapter" to 'tersons within an area leased by'' the 
U.S. and subject to defense secretary control). 

The court of a peals' narrow reading of 836 tails to give effect to its 
plain language, w % s h  requires that commission procedures not be 
contrar to or inconsistent with "tlus chapter," i.e., with the UCMJ, not just 
a han ‘I ful of provisions in the UCMJ where the words "military 
commissions" appear. Under its reading, the President is constrained by 
UCMJ 849(d), overnin deposition transcripts being read into evidence, 
but not by t h e & ~ ~ ~ ' s  Fundamental requirement, in 839, that the accused 
be present for all stages of his own trial. If concerns for fundamental 
fairness in commission proceedings prompted Congress to re da te  K. details like the introduction of deposition testimony, then it seems ~ghJv 
likely thal. Congress also intended the right to be present to be paranteed. 
Indeed, there is no support for the court of appeals' narrow reading of 
836 in any applicable military law or precedent of this Court. 
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con~missions. Colonel Winthrop, "the Blackstone of Military 
Law," Reid, 354 U.S. at 19 n.38, recognized the "general rule, 
that military commissions are constituted and composed, 
and their proceedings are conducted, similarly to general 
courts-martial.. .Where essential, indeed, to a full 
investigation or to the doing of justice, these rules and 
principles will be liberally construed and applied." 
Winthrop, Military Lazo and Precedents 835 n.81, 842 (2d ed. 
1920) (cit.ations omitted); Act of July 2, 1864, 13 Stat. 356 
(extending court-martial provisions to commissions). 

The right to be present is universal, echoed in 
pronouncements of this Court, e.g., Lewis v. United States, 146 
U.S. 370,372,375 (1892); common law; international law; and 
the UCM J, -10 U.S.C. 839. In the Civil War, the JAG exercised 
his review, a power stripped in today's commissions, to 
invalidate a conviction for denying presence: 

R AC; Holt] repeatedly overturned the decisions of trials 
n~ilitary commission ... Holt reviewed the sentence of 

d a r t  Clemmens . . . [stating]: "Further, it is stated that 
the (-ommission was duly sworn- but does not add 'in 
the presence of the accused.' Nor does the Record show 
that the accused had any opportunity of challenge 
afforded her. These are particulars, in which it has 
always been held that the proceedin s of a Militar 
Con~mission should be assimilated to t % ose of a courz 
marttial. And as these defects would be fatal in the latter 
case, they must be held to be so in the present instance." 

Neely, Tlze Fate of Liberty 162 (1991) (quoting Holt's opinion). 
While the court of appeals recognized that commissions 

are "commonlaw war courts," App. 15a, it failed to apply 
longstanding guarantees of presence and confrontation. The 
result is to break from every commission precedent. Quirin  
and Etse~ztrager do not permit such a result. 

B. The Court of Appeals' Erroneous Failure to Enforce the 
Geneva Conventions Conflicts With Other Circuits 

1. The court of appeals rnischaracferized the issue. Mr. 
Hamdan's habeas claim asserts that his detention is illegal 
under the 1949 GPW. The fatal flaw in the court of appeals' 
analysis of that claim is its conclusion, based on Eisentrager, 
that "the I949 Geneva Convention does not confer upon 
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Hamdan a right to enforce its provisions in court." App. l la .  
- - 

The court stated that international agreements "do not create 
private rights or provide a private cause of action." Id. 8a. 
But this nnisapprehends the central issue, which, under the 
habeas statute, is the legality of detention, not one's standing 
to assert a private right of action. The former inquiry 
properly focuses on the conduct of the detaining authority, 
where attention should be in a habeas action, while the latter 
often, as here, poses vexing and often unnecessary questions 
of constitutional and international law. The district court cut 
through that Gordian knot by observing that "Hamdan has 
not asserted a 'private right of action' under the 'Third 
Geneva C:onvention." App. 34a. Rather, he alleges that he is 
being held "in custody in violation of the Constitution or 
laws or treaties of the United States." 28 U.S.C. 2241(c)(3). 

Moreover, quite apart from the habeas aspect of this case, 
"it is axiomatic that, while treaties are compacts between 
nations, 'a treaty may also contain provisions which confer 
certain rights upon.. .subjects of one of the nations.. .which 
are capable of enforcement as between private parties in the 
courts of the country."' Medellin v. Dretke, 125 S. Ct. 2088, 
2099-2100 (2005) (O'Connor, J., dissenting, joined by Justices 
Stevens, Souter, and Breyer) (quoting Head Money Cases, 112 
U.S. 580, 598 (1884)). The panel lost sight of this fact, as its 
truncated quotation from Head Money Cases reveals. App. 7a. 

The court of appeals also lost sight of the fact that "[tlhis 
Court h,as repeatedly enforced treaty-based rights of 
individu,al foreigners, allowing them to assert claims arising 
from various treaties. These treaties ... do not share any 
special magic words. Their rights-conferring language is 
arguably no clearer than the Vienna Convention's is, and 
they do not specify judicial enforcement." Medellin, 125 S. Ct. 
at 2104 ((3'Connor, J., dissenting) (citing cases). 

2. Tkv court of appeals rr~isread Eisentrager. The court of 
appeals based its holding primarily on dicta in Eisentrager 
concerning a different treaty, the 1929 Geneva Convention. 
Eisentrager held that alien enemy combatants did not have 
habeas rights. That portion of Eisentragt~r is no longer good 
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law after Rasul held that such combatants could file such 
petitions. After deciding the habeas issue, Eisentrager stated 
that the 1'329 Conve~~tion did not protect the defendants. It 
further ~~tated, in what three Justices criticized as 
"gratuitou.~" dicta, 339 U.S. at 794 (Black, J., dissenting, joined 
by Douglas, J., and Burton, J.)) that "responsibility for 
observance and enforcement of these rights is upon political 
and military authorities." Id. at 789 11.14. 

From this dicta, the court of appeals erroneously 
concludecl that Hamdan could not enforce the GPW. But the 
Eisentrager Court considered a different issue than that 
raised by Ilamdan-whether, separate from the habeas 
petition (a right denied by that opinion), an alien enemy 
combatant had an independent cause of action under the 
1929 C~n~vention. Eisentrager had to have considered this 
claim as a cause of action independent from the habeas 
petition or the first part of the opinion would have wholly 
foreclosed its consideration. Unlike petitioners in Eisentrager, 
Hamdan claims in a habeas petition (his right being 
confirmed under Rasul), that his detention is inconsistent 
with the laws and treaties of the United States, including the 
1949 GP'W. Were habeas law as found by the court of 
appeals below, no habeas petitioner could assert a valid 
claim unless the statute or treaty invoked expressly 
conferred a cause of action or judicially enforceable private 
rights. Because few treaties or statutes contain such express 
provisions, such a holding would largely eviscerate habeas 
rights in all but the most limited of circumstances. 

The csourt of appeals' interpretation of the 1949 GPW, 
based on some phrases in a footnote about the 1929 
Convention, is unpersuasive. This Court has repeatedly 
enforced treaty-based rights for the benefit of individuals 
who invoke them, even where those treaties had diplomatic 
enforcement provisions. See, e.g., Chero Heong zl. United States, 
112 U.S. 536 (1884); Kolovrat v. Oregon, 366 U.S. 187, 198 
(1961); Jordan v. Tnshiro, 278 U.S. 123, 130 (1928); Asakura zl. 
City of Seattle, 265 U.S. 332,341 (1924). 

The very first Article of the GPW requires the Parties "to 
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respect an.d to ensure respect for the present Convention in 
all circumstances." In this country, an essential part of the 
legal structure that ensures such compliance is the power of 
Article 111 courts to interpret and enforce treaties under the 
Judiciary ;and Supremacy Clauses, U.S. Const. art. 111, § 2, cl. 
1; art. VI, § 2, and under the habeas statute. The court of 
appeals vvould abdicate this responsibility, yielding to a 
demand f83r deference from the President. But this Court, not 
an interm'ediate court, must settle the question: 

The treaties of the United States, to have any force at all, 
must be considered as part of the law of the land. Their 
true import. . . must, like all other laws, be ascertained 
by ju.dicial determinations. To produce uniformity in 
these determinations, the ou ht to be submitted, in the 
last rtesort, to one SUPRE & E & BUNAL. 

FEDERALIST No. 22, at 150 (Hamilton) (Rossiter ed. 1961). 
Finally, even if the court of appeals had read Eisentrager 

properly, certiorari would still be appropriate to allow this 
Court to co~lsider the vitality of Eisentrager in the aftermath 
of Rasul and the half-century of other developments in 
national and international law. See, e.g., Medellitz, 125 S. Ct. at 
2105 ("In the past the Court has revisited its interpretation of 
a treaty when new international law has come to light") 
(O'Connor, J., dissenting). 

The case for reevaluation here is particularly compelling, 
since the specific treaty provisions at issue in Eisentrager 
have been reversed. In words ignored by the panel below, 
Eisentrager found that, under the 1929 Convention, the 
individual-rights provisions invoked by the Petitioners did 
not "appl[y] to a trial for war crimes." 339 U.S. at 789.19 GPW 
Article 85 was written to rezierse that interpretation, which 
originallv came from Yamasllita, 327 U.S. at 22. Yet the panel 
wrongly insisted, citing anachronistic passages from 
Eisentrager, that the 1929 Convention "protects individual 
rights." App. 10a. In Eisentrager's time, it didn't. Now the 
GPW does. By characterizing the 1929 Convention as 
pr0tectin.g Eisentrager's rights, the panel erroneously 

l9 GPW Arts. 85 and 102 and Art. 146 of the Fourth Convention 
specific all!^ broke from these limitations and revolutionized the protection 
of individilal rights in war. See, e.g., Geoffrey Best, War nild Laro Slnce 1945 
80-114 (19'24). 
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sidestepped the Court's many precedents, such as the Head 
Money Cases, 112 U.S. at 598, which require enforcement 
when treaty-based individual rights are at issue.20 

3. The court of appeals crenfed a circuit split. At least two 
circuits have recently emphasized the distinction between a 
treaty's creation of a private cause of action and a treaty's 
creation of rights enforceable through otherwise available 
causes of action, such as the habeas statute. See W a n g  v. 
Ashcroft, 320 F.3d 130, 141 (2d Cir. 2003) (emphasizing that 
serious constitutional questions might arise were aliens not 
entitled to bring habeas claims asserting rights under the 
Convention Against Torture, CAT, a non-self-executing 
treaty); Ogbudimkpa u. Ashcroft, 342 F.3d 207, 218-20 & n.22 
(3d Cir. 21303). See also Auguste v. Ridge, 395 F.3d 123, 137 (3d 
Cir. 2005)'; Cadet u. Bulger, 377 F.3d 1173, 1181-82 (11th Cir. 
2004); Singh zj. Ashcroft, 351 F.3d 435, 441-42 (9th Cir. 2003); 
Saint Fort 71. Ashcroft, 329 F.3d 191, 202 (1st Cir. 2003). 
Notably, decisions such as Wang  and Ogbudinzlya enforced 
rights conferred by a non-self executing treaty despite 
explicit language in the statute executing the treaty to deny 
federal jurisdiction. See Foreign Affairs Reform and 
Restructuring Act S2242 (1998), 8 U.S.C. 1231 n. ("[Nlothing 
in this section shall be construed as providing any court 
jurisdiction to consider or review claims raised under" CAT). 
The courts held that INS v. St .  Cyr, 533 U.S. 289 (2001), 
required that habeas review be preserved and afforded to 
the petitioners, because Congress had not made the clear, 
unambiguous statement necessary to preclude such review - - 

In contrast, the panel in this case was of the view that 
hardly any treaty-based rights are capable of judicial 
enforcement. That broad statement not only conflicts with 

-- 
20 In addition, Eisentra er did not involve the provision of the habeas 

statute at issue here, 28 ~ 4 . c .  2241(c)(3). Eisentrager asserted only one 
pe of habeas jurisdiction, that for "being a citizen of a foreign state and 

Lmiciled therein ... in custody for an act done or omitted under an 
alleged.. .sanction of any foreign state.. .the validi and effect of whic g 
depend upon the law of nations." 28 U.S.C. 224?(c)(4); Br. for Resp't, 
lohnson v. Eist:ntmger; at 2, 24-26. The Court in Eisentra er had no cause to 
answer the question of whether 2241(c)(3) makes the eneva Convention, 
either of 1029 or 1949, enforceable. 

E 
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this Court's longstanding recognition of habeas as a remedy 
for treaty violations, Mali v. Kevper of the Cortlmon Jail, 120 
U.S. 1 (18137); taken to its logical extreme, it also reads out of 
the plain-text of 2241(c)(3) a guarantee that habeas is 
available for violations of "treaties of the United States." 

The case for Hamdan's protection under the Geneva 
Conventions is far stronger than that presented in the other 
Circuits, since the court below read two statutes, 10 U.S.C. 
821, 836, to authorize commissions. Those statutes must be 
interpreted consistently with international law, for "an act of 
Congress ought never to be construed to violate the law of 
nations if any other possible construction remains," The 
Charming Brtsy, 6 U.S. at 118; U.S. Petr. Br., No. 04-1084, 
Gonzales z8. C) Centro Espirita Etc., at 41-47 (relying heavily on 
Charming Betsy to interpret RFRA); Retd, 354 U.S., at 18 n.34 
("By the constitution a treaty is placed on the same footing, 
and made of like obligation, with an act of legislation ...( I)f 
the two are inconsistent, the one last in date will control") 
(internal citations omitted) (plurality); Cook v. United States, 
288 U.S. 102 (1933). Even if Hamdan is not protected by 
2241(c)(3)'s reference to "treaties," he is thus protected by its 
reference to "custody in violation of the . . . laws.. ." 

Finally, even if the GPW does not allow the courts any 
role in its enforcement, the court of appeals' reliance on 
Eisentrager predates Army Reg. 190-8, 1 - ( a ) ,  which 
implements the GPW, as recognized by Souter, J., concurring 
in the judgment in Hamdi, 124 S. Ct. at 2658. It is well-settled 
that such. regulations are judicially enforceable. Vitarelli v. 
Seaton, 359 U.S. 535, 539 (1959); Service v. Dulles, 354 U.S. 363, 
388 (1957). ?he panel's claim that the President is "competent 
authority" to make a status determination of Petitioner, a 
determination essential to providing a commission with . - 
jurisdiction, is questionable, and raises conflicts with Hamdi. 

It may be that this Court will ultimately conclude that the 
court beltow reached the right result regarding the 1949 
Conventions. But our nation's most important trials in the 
wake of September 11 simply cannot rest on one sentence of 
dicta in a footnote of a 55-year old case. 
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4. The court of appeals misinterpreted the GPW. Under GPW 
Article 5, if any doubt exists as to whether an individual is 
entitled to its protections, that person must be afforded all 
protections "until such time as their status has been 
determined by a competent tribunal." 

GPW Art. 102 provides that persons "can be validly 
sentenced only if the sentence has been pronounced by the 
same cou1:ts according to the same procedure as in the case 
of members of the armed forces of the Detaining Power." 
The district court duly held that a commission "is not such a 
court. Its procedures are not such procedures." App. 29a. 

The court of appeals, however, vested the President with 
the abiliq to declare entire conflicts and groups not eligible 
for the above protections. As the district court recognized, 
such a decision not only imperils relationships with other 
nations, it also threatens the ability of our Government to 
demand comoliance with the Geneva Conventions when 
American troops are captured. App. 34a.21 

The court also claimed that the GPW does not apply to 
Petitioner because he is a member of al Qaeda. Not only is 
the factual premise in doubt, Respondents' interpretation is 
also refuted by the language and structure of the Convention 
itself. That language applies in "all cases of declared war or 
of any other armed conflict which may arise between two or 
more of the High Contracting Parties." GPW, Art. 2. 
Petitioner was captured in Afghanistan, and Afghanistan 
and the United States are High Contracting Parties. 

The court of appeals suggested that Mr. Harndan did not 
meet the criteria for a POW in GPW Art. 4(a)(2). Apart from 
the problem that Mr. Hamdan denies being part of a1 Qaeda, 

21 Durirlg World War 11, when Japanese Judge-Advocates tried our soldiers in 
a military commission that, inter alia, deprived American soldiers of the right to 
participate 2nd violated Japanese rules for courts-martial, America responded by 
prosecuting the Japanese attorneys in our own commissions, despite Japan's claim 
that unlawfill combatants have no rights. United States v. I:chij,nma Tr., Case 35- 
36, War Crimes Branch, JAG Records, at 20 (Prosecution's opening statement: 
"[The accused] applied to them a special type of summay procedure which failed 
to afford tl-iem the minimal safeguards for the guarantee of their hndamental 
rights which were given them both by the written and customary laws of war."). 
See Jess Briivin, Will Old Rulings Play a Role in Terror Cuser.?. Wall St. J., Apr. 
7. 2005, at B1 (providing other examples of American military commissions 
prosecuting Japanese JAGS for not providing Geneva Convention and other 
protections to our captured troops in Japanese war-crimes trials); App. 812-95a. 
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his claim for POW status has always rested on other 
provision:;, including GPW Art. 4(a)(l) and (4), as well as 
Common Article 3. The four requirements mentioned by the 
court below are not at issue. 

Respondents wrongly claim that the Executive's 
interpretation of a treaty is conclusive and unreviewable. 
See, e.g., Factor v. Laubenheiincr, 290 U.S. 276, 295 (1933). The 
district court correctly applied the longstanding canon that 
"where a provision of a treaty fairly admits of two 
constructi~ons, one restricting, the other enlarging, rights 
which may be claimed under it, the more liberal 
interpretation is to be preferred." United States v. Stuart, 489 
U.S. 353,368 (1989) (internal citation omitted). 

5. This court should grant certiorari to resolve the split in 
authority about Comrnon Article 3. The divided court below 
held that Mr. Hamdan is not protected by this Article. It 
agreed with Respondents that the conflict against a1 Qaeda 
was "separate" from the Taliban (who controlled 
~f~han is tan) ,  and that the Article does not extend to armed 
conflicts .against non-state entities. This holding directly 
conflicts l ~ i t h  Kadic v. Kar~~dzic ,  where the Second Circuit 
held that ','all 'parties' to a cordlict-which includes insurgent 
military groups-are obliged to adhere to these most 
fundamental requirements of the law of war." 70 F.3d 232, 
243 (2d Cir. 1995); see also Mehinozjic v. Vuckouic, 198 F .  Supp. 
2d 1322,1351 n.39 (N.D. Ga. 2002). 

The circuit court conflict regarding Common Article 3 is 
replicated. in this very case, as Judge Williams stated: 

[Tlhe logical reading of 'international character' is one 
that matches the basic derivation of the word 
'international,' i.e., behoeen nations. Thus, I think the 
context compels the view that a conflict between a 
signatory and a non-state actor is a conflict 'not of an 
international character.' In such a conflict, the signatory 
is bound to Common Article 3's modest requirements. 

App. 16a-18a (Williams, J., concurring). To not apply Article 
3, moreover, would remove any basis for commissions to 
exist or to try offenses. See pp.14-16, supra. "[Als a matter of 
law, there can be no wars in which one side has all the rights 
and the other has none." Intl. Comte. Red Cross, International 
Humanitarian Law, at 19 (2003) http://www.icrc.org/Web/ 
eng/siteengO.nsf/ htmlall/5XRDCC/$File/IHLcontemp-ar 
medconflicts-FINAL-ANG.pdf. 
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C.  The C~ourt Should Hear this Case Now 

1. Mr. Hamdan faces the first commission since the 
ratification of the Geneva Conventions and the enactment of 
tlie UCM]. Ihe  court of appeals, lacking modem guidance 
from this Court, had to rely on precedent that predated these 
developments. But 1942 law, even clear 1942 law, is simply 
not good enough to decide a case of such gravity. 

This case squarely and robustly presents the issues on 
which the CIourt's guidance is needed. Petitioner did not 
receive an Article 5 hearing under the GPW or under AR 
190-8 before his criminal trial began; he is being prosecuted 
in the name of the laws of war, and the President has 
invoked 10 U.S.C. 821, 836. He receives different protections 
than all others who face courts-martial under the UCMJ, and 
his right to be present has already been taken away. 

As the court of appeals held, Mr. Hamdan challenges the 
legitimacy and jurisdiction of the commission, so "setting 
aside the judgment after trial and conviction insufficiently 
redresses the defendant's right not to be tried by a tribunal 
that has no jurisdiction." App. 4a (citing Abney, 431 U.S. at 
662); Gillirlrn u. Foster, 75 F.3d 881 (4th Cir. 1996) (en banc). To 
force Harndan to endure a trial whose legitimacy is not 
finally resolved will also preview his trial defense For the 
prosecution, vitiating his rights.22 This point is particularly 
salient in the wake of reports that the commission's own 
prosecutors stated that "the chief prosecutor had told his 
subordinates that the members of the military commission 
that would try the first four defendants [which include 
Hamdan] would be 'handpicked' to ensure that all would be 
convicted." Neil Lewis, Two Prosecutors Faulted Trials for 
Detninees, N.Y. Times, Aug. 1,2005, at Al; App 96a-102a. 

22 See Rnfeedte 71. INS, 880 F.2d 506, 517 (D.C. Cir. 1989) (holding that, 
even in immigration context, a "substantial practical litigation advantage" 
is lost by fcmrcing someone to o through a summa proceeding because 
"if he resents his defense in &e summar ] roceezng, and a court later 
finds &at section inapplicable to him, the id w ~ l l  nevertheless know his 
defense in advance of any [plenary] proceeding; if, however, he does not 
present hi factual defense now, he r~sks foresakig his only opportunity 
to present a factual defense"). 
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2. Even hefty appreciation for the passive virtues requires 
a point at which some guidance ex atzte is appropriate. Like 
Quirin, this is that point. The court of appeals has said that in 
this new war, there are virtually no ground rules. If that is to 
be the law, such a statement must come from this Court. 

If the Court were to decline certiorari, it may not have 
occasion to reach these weighty issues again for many years. 
In an ordinary trial, dispatch is inherent in speedy-trial 
 guarantee:^ and other time-tested limits. Notably, 
Responde:nts have claimed that, unlike any other American 
civilian or military trials, no speedy-trial rights exist here. A 
conviction. may not happen for many months, if not years. 
After that, the case is submitted to a Review Panel, and then 
to the Secretary of Defense or President. There are no time 
limits on this latter review. Bearing in mind that Petitioner 
was detained for nearly three years before he was charged, 
and only received charges after this lawsuit was filed and 
Rnszil decided, further delays should be expected. 

Once the trial, Review Panel, and President/Secretary 
determinakion is made regarding Mr. Hamdan's fate, 
another multi-year delay is likely. Unlike state courts and 
courts-martial, no direct appeal exists from the commission 
process t~ this Court. Even if Mr. Hamdan received a 
President,lSecretary determination tomorrow, and filed a 
collateral district court lawsuit that day, the pace of litigation 
in the D.C. Circuit for even expedited cases suggests that it 
would be October Term 2007 at the earliest before his case 
would reach the Petition stage. See, e.g., Rnsul, 124 S. Ct. 2686 
(decided June, 2004, scheduled on expedited appeal for 
argument in D.C. Circuit next month). This two-year 
schedule is derived from purely federal cases, not ones that 
also require the discovery, pretrial, and trial procedures of a 
commission. If the Court does not grant certiorari, the 
sweeping authority given to the President may be his for 
several years before the Court has another opportunity to 
clarify even the most basic ground rules for commissions. 

Of course, this Court ordinarily does not sit to clarify 
rules at the outset of criminal trials. But as Respondents and 
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the court below have stated, this is not an ordinary trial. The 
Questions Presented go to the heart of the integrity of our 
judicial system. Just as wars, once started, cannot be undone, 
so, too, it is with commission trials. They are not regular 
courts applying established rules and routines. Rather, they 
are proceedi~~gs where not a single right is guaranteed to the 
defense, making trial strategy impossible, particularly when 
they hover under a cloud of legal uncertainty, however 
much temporarily dissipated by the court of appeals. 

In similar cases, such as Quinn and Reid, certiorari before 
judgment was granted. The propriety of certiorari here is 
even greater, given the broad lower court decision, the 
interests at stake, and questions surrounding this Court's 
precedent. This Court's review of the panel's conclusions, no 
matter what the outcome, will provide authoritative 
guidance to the Executive, Congress, bench, bar, and world. 

3. Due to the consolidation of  all commission litigation in 
Washington, Padilla, 124 S. Ct. at 2725 n.16, the court below 
has crafted a national holding that affords unprecedented 

- 

deference to the Executive. No "percolation" is possible, and 
the Court should decide this case now, before the delicate 
issue of undoing criminal convictions presents itself. - 

If com:missions are worth conducting, they are worth 
conducting lawfully and being perceived as so conducted. 
Deploying them under far-reaching intermediate court 
decisions or in jurisdictionally dubious contexts can only 
work a disservice to their potential utility when conducted 
under legally appropriate ground rules. Before embarking 
on a dangerous experiment to break not only from common- 
law and international law, but also from our traditions of 
military justice, Americans and the rest of the world should 
rest assured that these principles will not be abandoned 
without a(: least review by the highest Court in the land. 

CONCLUSION 

The petition for a writ of certiorari should be granted. 

RESPECTFULLY SUBMITTED, 
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APPENDIX A 
 

UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 

 
____________________________________ 
 
DAVID M. HICKS,  
 Petitioner,  
 v.  
GEORGE W. BUSH, President of the United States, et al.,   
 Respondents.  
 
Civil Action No. 02-CV-0299 (CKK) 
____________________________________ 
 

 
ORDER HOLDING IN ABEYANCE RESPONDENTS’ 

MOTION TO DISMISS OR FOR 
JUDGMENT AS A MATTER OF LAW WITH RESPECT 

TO CHALLENGES TO THE 
MILITARY COMMISSION PROCESS 

 
 By order dated November 18, 2004, counsel for 
petitioner and respondents were requested to show cause 
why the respondents’ motion to dismiss petitioner David M. 
Hicks’ claims challenging the legality of military commission 
proceedings should not be held in abeyance pending 
resolution of the appeal of the recent decision in Hamdan v. 
Rumsfeld, 04-CV-1519 (JR), 2004 WL 2504508 (Nov. 8, 2004) 
(D.D.C.).  
 
 In response to the show cause order, counsel for 
respondents stated their belief that resolution of the motion 
in this case should be held in abeyance pending appellate 
resolution of Hamdan.  Counsel for the petitioner disagreed, 
citing the respondents’ unwillingness to delay the trial of 
Mr. Hicks by military commission until this Court had time 
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Reply App. 2 
 

to adjudicate his challenges after resolution of Hamdan. 
Petitioner’s Brief Showing Cause Why This Case Should Not 
be Held in Abeyance, dated November 29, 2004, at 5. 
 
 On December 13, 2004, counsel for respondents 
filed a Notice of Recent Issuances informing the Court that 
“the Appointing Authority for Military Commissions has 
issued a formal written directive that any trial in David M. 
Hicks’ military commission case ... shall be held in abeyance 
pending the outcome of the appeal in Hamdan.” Notice of 
Recent Issuances at 1.  In light of this recent development, it 
is hereby  
 
 ORDERED that resolution of Respondents’ Motion 
to Dismiss or for Judgment as a Matter of Law with Respect 
to Challenges to the Military Commission Process shall be 
held in abeyance pending final resolution of all appeals in 
Hamdan v. Rumsfeld. Should the circumstances forming the 
basis of this decision change, counsel may seek 
reconsideration of this Order.  
 
IT IS SO ORDERED.  
December 15, 2004  
 
 
JOYCE HENS GREEN  
United States District Judge 
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Reply App. 3 
 

APPENDIX B 
 

UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 

 
____________________________________ 
IBRAHIM AHMED MAHMOUD AL QOSI,  
 Plaintiff 

v.   
GEORGE W. BUSH, et al.,  
 Defendants.  
 
Civil Action No. 04-1937 (PLF) 
____________________________________ 
 

ORDER 
 
Petitioner Ibrahim Ahmed Mamoud al Qosi is a 

detainee at the United States Naval Station at Guantanamo 
Bay, Cuba. On November 8, 2004, Mr. al Qosi filed a petition 
for a writ of habeas corpus challenging, inter alia, his 
continued detention at Guantanamo, the United States 
government’s designation of Mr. al Qosi as an “enemy 
combatant,” and the government’s intention to subject him 
to trial by military commission. 

 
Many of the arguments raised by Mr. al Qosi were also 

raised by petitioner Salim Ahmed in Hamdan v. Rumsfeld, 
No. 04-1519 (D.D.C. filed Sept. 2, 2004). On November 8, 
2004, Judge Robertson issued a memorandum opinion 
resolving some of those questions in favor of Mr. Hamdan 
and denying the government’s motion to dismiss the 
petition. See Hamdan v. Rumsfeld, 2004 U.S. DIST LEXIS 
22724. The government has noticed an appeal from that 
ruling, and the Court of Appeals for the District of Columbia 
Circuit has set oral argument for March 8, 2005. See Hamdan 
v. Rumsfeld, No. 05-5393 (D.C. Cir. filed Nov. 16, 2004). 

 
In light of the court of appeals’ consideration in 

Hamdan of issues that might prove dispositive in this case, 
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and of news reports indicating that the government has 
suspended its system for the trial of individuals like Mr. 
Hamdan and Mr. al Qosi by military commissions at 
Guantanamo Bay, the Court on November 18, 2004 directed 
the parties to confer and, if possible, agree on a stipulation 
that would hold this case in abeyance pending the resolution 
of Hamdan by the court of appeals. The parties, however, 
could not agree to a stipulation. Petitioner instead filed a 
“Statement Opposing Abeyance,” and the parties came 
before the Court for a status conference on December 13, 
2004. 
 

At the status conference, counsel for petitioner further 
articulated his reasons for opposing abeyance, while the 
government argued in favor of staying proceedings pending 
resolution of Hamdan. The government also tendered to the 
Court a directive from John D. Altenburg, Jr., Appointing 
Authority for Military Commissions in the Office of the 
Secretary of Defense, indicating that the military commission 
proceeding against petitioner would be held in abeyance 
pending resolution of Hamdan by the court of appeals. 
Counsel for the government represented that such abeyance 
will remain in effect until the court of appeals issues its 
mandate in Hamdan. 

Upon consideration of the entire record in this case, and 
the arguments and representations of counsel, it is hereby 

 
ORDERED that all proceedings in this matter will be 

held in abeyance pending resolution of Hamdan v. Rumsfeld 
by the court of appeals. 

 
SO ORDERED. 
 
 
PAUL L. FRIEDMAN  
United States District Judge 
 
DATE: December 17, 2004 
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SALIM AHMED HAMDAN, APPELLEE v. DONALD H. RUMSFELD, UNITED STATES 

SECRETARY OF DEFENSE, ET AL., APPELLANTS 
 

No. 04-5393  
 

UNITED STATES COURT OF APPEALS FOR THE DISTRICT OF COLUMBIA CIRCUIT  
 

2005 U.S. App. LEXIS 14315 
 
  

April 7, 2005, Argued   
July 15, 2005, Decided 

 
PRIOR HISTORY:  [*1]  Appeal from the United States District Court for the 
District of Columbia. (04cv01519). Hamdan v. Rumsfeld, 344 F. Supp. 2d 152, 
2004 U.S. Dist. LEXIS 22724 (D.D.C., 2004) 
 

CASE SUMMARY  
 

PROCEDURAL POSTURE: Appellee filed a habeas petition in the United 
States District Court for the District of Columbia. The court enjoined further 
military commission proceedings against appellee unless a competent tribunal 
determined that he was not a prisoner of war under the Geneva Convention 
Relative to the Treatment of Prisoners of War (1949 Geneva Convention), 
Aug. 12, 1949, 6 U.S.T. 3316, ratified in 1955. Appellant Secretary of 
Defense challenged the order. 

 
OVERVIEW: The Government alleged that appellee, who was being held in 
solitary confinement at the Guantanamo Bay Naval Base in Cuba, was Osama 
bin Laden's personal driver in Afghanistan. The charges further alleged that 
he served as bin Laden's personal bodyguard, delivered weapons to al Qaeda 
members, drove bin Laden to al Qaeda training camps and safe havens in 
Afghanistan, and trained at the al Qaeda-sponsored al Farouq camp. On 
appeal, the court found that through a joint resolution, Pub. L. No. 107-40, 
115 Stat. 224, 224 (2001), and Unif. Code Mil. Justice art. 21 and 36, 10 
U.S.C.S. §§ 821 and 836, Congress authorized the military commission that 
was to try appellee. Additionally, the 1949 Geneva Convention did not confer 
upon appellee a right to enforce its provisions in court. Finally, to the extent 
there was ambiguity about the meaning of an article in the 1949 Geneva 
Convention as applied to al Qaeda and its members, (1) the President's view 
of the provision prevailed; (2) comity dictated that the court defer to the 
ongoing military proceedings; and (3) if the article covered appellee, he could 
contest his conviction in federal court after he exhausted his military 
remedies. 

 
OUTCOME: The judgment of the district court was reversed.  

 
CORE TERMS: military, military commission, treaty, signatory, enforceable, 
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individual rights, regulation, court-martial, enemy, prisoner of war, civilian, tribunal, 
captured, joint resolution, terrorism, competent tribunal, armed conflict, habeas 
corpus, courts-martial, military order, armed forces, civil war, combatant, camp, 
jurisdictional, indispensable, civilized, armed, non-state, pronounced  

 
LexisNexis(R) Headnotes  Hide Headnotes

 
Criminal Law & Procedure > Habeas Corpus > Exhaustion of Remedies  
Military & Veterans Law > Military Justice > Appeals & Reviews > Finality  
Military & Veterans Law > Military Justice > Jurisdiction > Lack of Jurisdiction  
Military & Veterans Law > Military Justice > Jurisdiction > Subject Matter Jurisdiction  

HN1  A person need not exhaust remedies in a military tribunal if the 
military court has no jurisdiction over him.  More Like This Headnote

 
Constitutional Law > Congressional Duties & Powers > Lower Federal Courts  

HN2  U.S. Const. art. I, § 8 gives Congress the power to constitute 
tribunals inferior to the United States Supreme Court.  More Like This 
Headnote

 
Governments > Federal Government > Domestic Security  
Military & Veterans Law > Military Justice > Jurisdiction > Subject Matter Jurisdiction  

HN3  The President's Military Order of November 13, 2001, states that 
any person subject to the order, including members of al Qaeda, 
shall, when tried, be tried by a military commission for any and all 
offenses triable by a military commission that such individual is 
alleged to have committed. 66 Fed. Reg. at 57,834.  More Like This 
Headnote

 
Constitutional Law > Congressional Duties & Powers > War Powers Clause  
Governments > Federal Government > Domestic Security  

HN4  In a joint resolution, passed in response to the attacks of 
September 11, 2001, Congress authorized the President to use all 
necessary and appropriate force against those nations, 
organizations, or persons he determines planned, authorized, 
committed, or aided the attacks and recognized the President's 
authority under the Constitution to take action to deter and 
prevent acts of international terrorism against the United States. 
Authorization for Use of Military Force, Pub. L. No. 107-40, 115 
Stat. 224, 224 (2001).  More Like This Headnote

 
Governments > Federal Government > Domestic Security  
International Law > Dispute Resolution > Laws of War  

HN5  An important incident to the conduct of war is the adoption of 
measures by the military commander, not only to repel and defeat 
the enemy, but to seize and subject to disciplinary measures 
those enemies who, in their attempt to thwart or impede the 
military effort, have violated the law of war. The trial and 
punishment of enemy combatants is thus part of the conduct of 
war.  More Like This Headnote
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Governments > Federal Government > Domestic Security  
Military & Veterans Law > Military Justice > Jurisdiction > Exclusive & Nonexclusive Jurisdiction  

HN6  10 U.S.C.S. § 821 states that court-martial jurisdiction does not 
deprive military commissions of concurrent jurisdiction with 
respect to offenders or offenses that by statute or by the law of 
war may be tried by military commissions. Congress also 
authorized the President, in another provision to establish 
procedures for military commissions. 10 U.S.C.S. § 836(a).  More 
Like This Headnote

 
Constitutional Law > Supremacy Clause  
International Law > Treaty Formation  

HN7  See U.S. Const. art. VI, cl. 2. 
 
International Law > Treaty Formation  
International Law > Treaty Interpretation  

HN8  The United States of America has traditionally negotiated treaties 
with the understanding that they do not create judicially 
enforceable individual rights.  More Like This Headnote

 
International Law > Treaty Formation  
International Law > Treaty Interpretation  

HN9  As a general matter, a treaty is primarily a compact between 
independent nations, and depends for the enforcement of its 
provisions on the interest and honor of the governments which 
are parties to it.  More Like This Headnote

 
International Law > Dispute Resolution 
International Law > Treaty Interpretation  

HN10  If a treaty is violated, this becomes the subject of international 
negotiations and reclamation, not the subject of a lawsuit.  More 
Like This Headnote

 
International Law > Treaty Interpretation  

HN11  International agreements, even those directly benefitting private 
persons, generally do not create private rights or provide for a 
private cause of action in domestic courts.  More Like This Headnote

 
Governments > Courts > Authority to Adjudicate  
International Law > Treaty Interpretation  

HN12  The Geneva Convention Relative to the Treatment of Prisoners of 
War, Aug. 12, 1949, 6 U.S.T. 3316, ratified in 1955, cannot be 
judicially enforced.  More Like This Headnote

 
International Law > Dispute Resolution > Laws of War  
International Law > Treaty Interpretation  

HN13  The Geneva Convention Relative to the Treatment of Prisoners of 
War, Aug. 12, 1949, Common art. 1, 6 U.S.T. 3316, ratified in 
1955, states that parties to the Convention undertake to respect 
and to ensure respect for the Convention in all 
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circumstances.  More Like This Headnote

 
International Law > Treaty Interpretation  

HN14  The Geneva Convention Relative to the Treatment of Prisoners of 
War, Aug. 12, 1949, art. 8, 6 U.S.T. 3316, ratified in 1955, 
states that its provisions are to be applied with the cooperation 
and under the scrutiny of the Protecting Powers.  More Like This 
Headnote

 
International Law > Dispute Resolution > Arbitration & Mediation  
International Law > Treaty Interpretation  

HN15  The Geneva Convention Relative to the Treatment of Prisoners of 
War, Aug. 12, 1949, art. 132, 6 U.S.T. 3316, ratified in 1955, 
provides that at the request of a party to the conflict, an enquiry 
shall be instituted, in a manner to be decided between the 
interested parties, concerning any alleged violation of the 
Convention. If no agreement is reached about the procedure for 
the enquiry, Article 132 further provides that the parties should 
agree on the choice of an umpire who will decide upon the 
procedure to be followed.  More Like This Headnote

 
Civil Procedure > Jurisdiction > Subject Matter Jurisdiction > Jurisdiction Over Action  
Governments > Courts > Authority to Adjudicate  

HN16  That a court has jurisdiction over a claim does not mean the 
claim is valid.  More Like This Headnote

 
Criminal Law & Procedure > Habeas Corpus > Habeas Corpus Procedure  
Governments > Legislation > Statutory Remedies & Rights  
International Law > Treaty Interpretation  

HN17  The availability of habeas corpus may obviate a petitioner's need 
to rely on a private right of action, but it does not render a treaty 
judicially enforceable.  More Like This Headnote

 
International Law > Treaty Interpretation  
Military & Veterans Law > Military Justice > Jurisdiction > Subject Matter Jurisdiction  

HN18  The Geneva Convention Relative to the Treatment of Prisoners of 
War, Aug. 12, 1949, art. 102, 6 U.S.T. 3316, ratified in 1955, 
provides that a prisoner of war can be validly sentenced only if 
the sentence has been pronounced by the same courts according 
to the same procedure as in the case of members of the armed 
forces of the Detaining Power.  More Like This Headnote

 
Criminal Law & Procedure > Criminal Offenses > Crimes Against the Person > Terrorism  
International Law > Treaty Interpretation  

HN19  The Geneva Convention Relative to the Treatment of Prisoners of 
War, Aug. 12, 1949, 6 U.S.T. 3316, ratified in 1955, does not 
apply to al Qaeda and its members.  More Like This Headnote

 
International Law > Dispute Resolution > Laws of War  
International Law > Treaty Interpretation  
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HN20  The Geneva Convention Relative to the Treatment of Prisoners of 
War, Aug. 12, 1949, 6 U.S.T. 3316, ratified in 1955, appears to 
contemplate only two types of armed conflicts. The first is an 
international conflict. Under the Geneva Convention Relative to 
the Treatment of Prisoners of War, Aug. 12, 1949, Common art. 
2, 6 U.S.T. 3316, ratified in 1955, the provisions of the 
Convention apply to all cases of declared war or of any other 
armed conflict which may arise between two or more of the High 
Contracting Parties, even if the state of war is not recognized by 
one of them. There is an exception, set forth in the last 
paragraph of Common article 2, when one of the "Powers" in a 
conflict is not a signatory but the other is. Then the signatory 
nation is bound to adhere to the Convention so long as the 
opposing Power accepts and applies the provisions thereof.  More 
Like This Headnote

 
International Law > Dispute Resolution > Laws of War  
International Law > Treaty Interpretation  

HN21  The second type of conflict covered by the Geneva Convention 
Relative to the Treatment of Prisoners of War, Aug. 12, 1949, 
Common art. 3, 6 U.S.T. 3316, ratified in 1955, is a civil war --
that is, an armed conflict not of an international character 
occurring in the territory of one of the High Contracting Parties. 
In that situation, Common article 3 prohibits the passing of 
sentences and the carrying out of executions without previous 
judgment pronounced by a regularly constituted court affording 
all the judicial guarantees which are recognized as indispensable 
by a civilized people.  More Like This Headnote

 
Constitutional Law > The Presidency 
International Law > Treaty Interpretation  

HN22  Under the Constitution, the President has a degree of 
independent authority to act in foreign affairs, and, for this 
reason and others, his construction and application of treaty 
provisions is entitled to great weight.  More Like This Headnote

 
Governments > Courts > Authority to Adjudicate  
International Law > Treaty Interpretation  
Military & Veterans Law > Military Justice > Jurisdiction > Subject Matter Jurisdiction  

HN23  A requirement in the Geneva Convention Relative to the 
Treatment of Prisoners of War, Aug. 12, 1949, Common art. 
3(1)(d), 6 U.S.T. 3316, ratified in 1955, is that sentences must 
be pronounced by a regularly constituted court affording all the 
judicial guarantees which are recognized as indispensable by 
civilized peoples.  More Like This Headnote

 
Constitutional Law > The Presidency 
Governments > Federal Government > Domestic Security  
Military & Veterans Law > Military Justice > Jurisdiction > Subject Matter Jurisdiction  

HN24  See Unif. Code Mil. Justice art. 36, 10 U.S.C.S. § 836.
 
Constitutional Law > The Presidency 
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Governments > Federal Government > Domestic Security  
Military & Veterans Law > Military Justice > Trials

HN25  In establishing military commissions, the President may not 
adopt procedures that are contrary to or inconsistent with the 
Uniform Code of Military Justice's provisions governing military 
commissions. In particular, Unif. Code Mil. Justice art. 39, 10 
U.S.C.S. § 839, requires that sessions of a trial by court-martial 
shall be conducted in the presence of the accused.  More Like This 
Headnote

 
Military & Veterans Law > Military Justice > Court Members  
Military & Veterans Law > Military Justice > Judges  
Military & Veterans Law > Military Justice > Jurisdiction > Subject Matter Jurisdiction  

HN26  The Uniform Code of Military Justice imposes only minimal 
restrictions upon the form and function of military 
commissions.  More Like This Headnote

 
International Law > Treaty Interpretation  
Military & Veterans Law > Military Justice > Pretrial Restraint > Pretrial Confinement  

HN27  Army Reg. 190-8, which contains many subsections, implements 
international law, both customary and codified, relating to enemy 
prisoners of war, retained personnel, civilian internees, and other 
detainees which includes those persons held during military 
operations other than war. Army Reg. 190-8, § 1-1(b). The 
regulation lists the Geneva Convention Relative to the Treatment 
of Prisoners of War, Aug. 12, 1949, 6 U.S.T. 3316, ratified in 
1955, among the principal treaties relevant to the regulation. 
Army Reg. 190-8, § 1-1(b)(3). One subsection, Army Reg. 190-
8, § 1-5(a)(2), requires that prisoners receive the protections of 
the Convention until some other legal status is determined by 
competent authority.  More Like This Headnote

 
Military & Veterans Law > Military Justice > Court Members  
Military & Veterans Law > Military Justice > Judges  

HN28  Army regulations specify that a competent tribunal shall be 
composed of three commissioned officers, one of whom must 
be field-grade. Army Regs. 190-8 § 1.6(c). A field-grade officer 
is an officer above the rank of captain and below the rank of 
brigadier general -- a major, a lieutenant colonel, or a 
colonel.  More Like This Headnote

 
Constitutional Law > The Presidency 
Governments > Federal Government > Domestic Security  
Military & Veterans Law > Military Justice > Court Members  
Military & Veterans Law > Military Justice > Judges  

HN29  The President's Order concerning the Detention, Treatment, 
and Trial of Certain Non-Citizens in the War Against Terrorism 
requires military commissions to be composed of between 
three and seven commissioned officers. 32 C.F.R. § 
9.4(a).  More Like This Headnote
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COUNSEL: Peter D. Keisler, Assistant Attorney General, U.S. Department of Justice, 
argued the cause for appellants. With him on the briefs were Paul D. Clement, Acting 
Solicitor General, Gregory G. Katsas, Deputy Assistant Attorney General, Kenneth L. 
Wainstein, U.S. Attorney, Douglas N. Letter, Robert M. Loeb, August Flentje, Sharon 
Swingle, Eric Miller and Stephan E. Oestreicher, Jr., Attorneys. 
  
Daniel J. Popeo and Richard A. Samp were on the brief of amici curiae Washington 
Legal Foundation and Allied Educational Foundation in support of appellants. 
  
Jay Alan Sekulow and James M. Henderson, Jr. were on the brief of amicus curiae 
The American Center for Law & Justice supporting appellants. 
  
Neal K. Katyal and Charles Swift, pro hac vice, argued the cause for appellee. With 
them on the briefs were Benjamin S. Sharp, Kelly A. Cameron, Harry H. Schneider, 
Jr., Joseph M. McMillan, David R. East, and Charles C. Sipos. 
  
Carlos M. Vazquez and David C. Vladeck were on the brief of amici curiae of fifteen 
law professors in support of appellee. 
  
David R. Berz was on the brief for amici curiae [*2]  Louise Doswald-Beck, et al. in 
support of appellee. 
  
Jordan J. Paust was on the brief for amicus curiae International Law and National 
Security Law Professors in support of appellee. 
  
Jenny S. Martinez, appearing Pro se, was on the brief for amici curiae Jenny S. 
Martinez and Allison Marston Danner. 
  
Mary J. Moltenbrey was on the brief for amici curiae 305 United Kingdom and 
European Parliamentarians in support of appellee. 
  
Gary S. Thompson was on the brief for amici curiae Eleven Legal Scholars in support 
of appellee. 
  
Philip Sundel, Attorney, Office of Chief Defense Counsel, was on the brief for amicus 
curiae Military Attorneys Detailed to Represent Ali Hamza Ahmad Sulayman Al Bahlul 
in support of appellee. 
  
Kurt J. Hamrock and Phillip E. Carter were on the brief for amici curiae Military Law 
Practitioners and Academicians Kevin J. Barry, et al. in support of appellee. 
  
Blair G. Brown was on the brief for amicus curiae National Association of Criminal 
Defense Lawyers, Inc. in support of appellee. 
  
Elisa C. Massimino was on the brief for amici curiae Human Rights First, et al. in 
support of appellee. 
  
David H. Remes was on the brief for amici curiae [*3]  General Merrill A. McPeak, et 
al. in support of appellee. 
  
Jonathan M. Freiman was on the brief for amici curiae People for the American Way 
Foundation, et al. in support of appellee. 
  

 7

Page 234 of 462
Hamdan v. Rumsfeld Litigation
Supreme Court & D.C. Circuit

http://www3.lexis.com/analyzer/search?formid=AT&origination=GetDoc


Morton Sklar was on the brief for amicus curiae The World Organization for Human 
Rights USA in support of appellee. 
  
Jonathan L. Hafetz was on the brief for amicus curiae Louis Fisher in support of 
appellee. 
  
Alan I. Horowitz was on the brief for amicus curiae Noah Feldman in support of 
appellee. 
  
Christopher J. Wright and Timothy J. Simeone were on the brief for amicus curiae 
Urban Morgan Institute for Human Rights in support of appellee. 
  
James J. Benjamin, Jr., Nancy Chung, Amit Kurlekar, Steven M. Pesner, and Laura K. 
Soong were on the brief for amicus curiae The Association of the Bar of the City of 
New York in support of appellee. 
 
JUDGES: Before: RANDOLPH and ROBERTS, Circuit Judges, and WILLIAMS, Senior 
Circuit Judge. Opinion for the Court filed by Circuit Judge RANDOLPH. Concurring 
opinion filed by Senior Circuit Judge WILLIAMS. 
 
OPINIONBY: RANDOLPH 
 
OPINION: RANDOLPH, Circuit Judge: Afghani militia forces captured Salim Ahmed 
Hamdan in Afghanistan in late November 2001. Hamdan's [*4]  captors turned him 
over to the American military, which transported him to the Guantanamo Bay Naval 
Base in Cuba. The military initially kept him in the general detention facility, known 
as Camp Delta. On July 3, 2003, the President determined "that there is reason to 
believe that [Hamdan] was a member of al Qaeda or was otherwise involved in 
terrorism directed against the United States." This finding brought Hamdan within 
the compass of the President's November 13, 2001, Order concerning the Detention, 
Treatment, and Trial of Certain Non-Citizens in the War Against Terrorism, 66 Fed. 
Reg. 57,833. Accordingly, Hamdan was designated for trial before a military 
commission. 
 
In December 2003, Hamdan was removed from the general population at 
Guantanamo and placed in solitary confinement in Camp Echo. That same month, he 
was appointed counsel, initially for the limited purpose of plea negotiation. In April 
2004, Hamdan filed this petition for habeas corpus. While his petition was pending 
before the district court, the government formally charged Hamdan with conspiracy 
to commit attacks on civilians and civilian objects, murder and destruction of 
property by an unprivileged [*5]  belligerent, and terrorism. The charges alleged 
that Hamdan was Osama bin Laden's personal driver in Afghanistan between 1996 
and November 2001, an allegation Hamdan admitted in an affidavit. The charges 
further alleged that Hamdan served as bin Laden's personal bodyguard, delivered 
weapons to al Qaeda members, drove bin Laden to al Qaeda training camps and safe 
havens in Afghanistan, and trained at the al Qaeda-sponsored al Farouq camp. 
Hamdan's trial was to be before a military commission, which the government tells 
us now consists of three officers of the rank of colonel. Brief for Appellants at 7. 
 
In response to the Supreme Court's decision in Hamdi v. Rumsfeld, 542 U.S. 507, 
124 S. Ct. 2633, 159 L. Ed. 2d 578 (2004), Hamdan received a formal hearing 
before a Combatant Status Review Tribunal. The Tribunal affirmed his status as an 
enemy combatant, "either a member of or affiliated with Al Qaeda," for whom 
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continued detention was required. 
 
On November 8, 2004, the district court granted in part 
 
Hamdan's petition. Among other things, the court held that Hamdan could not be 
tried by a military commission unless a competent tribunal determined that he was 
not a [*6]  prisoner of war under the 1949 Geneva Convention governing the 
treatment of prisoners. The court therefore enjoined the Secretary of Defense from 
conducting any further military commission proceedings against Hamdan. This 
appeal followed. 
 
I. 
 
The government's initial argument is that the district court should have abstained 
from exercising jurisdiction over Hamdan's habeas corpus petition. Ex parte Quirin v. 
Cox, 317 U.S. 1, 87 L. Ed. 3, 63 S. Ct. 2 (1942), in which captured German 
saboteurs challenged the lawfulness of the military commission before which they 
were to be tried, provides a compelling historical precedent for the power of civilian 
courts to entertain challenges that seek to interrupt the processes of military 
commissions. The Supreme Court ruled against the petitioners in Quirin, but only 
after considering their arguments on the merits. In an effort to minimize the 
precedential effect of Quirin, the government points out that the decision predates 
the comity-based abstention doctrine recognized in Schlesinger v. Councilman, 420 
U.S. 738, 43 L. Ed. 2d 591, 95 S. Ct. 1300 (1975), and applied by this court in New 
v. Cohen, 327 U.S. App. D.C. 147, 129 F.3d 639 (D.C. Cir. 1997). [*7]  Councilman 
and New hold only that civilian courts should not interfere with ongoing court-martial 
proceedings against citizen servicemen. The cases have little to tell us about the 
proceedings of military commissions against alien prisoners. The serviceman in 
Councilman wanted to block his court-martial for using and selling marijuana; the 
serviceman in New wanted to stop his court-martial for refusing to obey orders. The 
rationale of both cases was that a battle-ready military must be able to enforce "a 
respect for duty and discipline without counterpart in civilian life," Councilman, 420 
U.S. at 757, and that "comity aids the military judiciary in its task of maintaining 
order and discipline in the armed services," New, 129 F.3d at 643. These concerns 
do not exist in Hamdan's case and we are thus left with nothing to detract from 
Quirin's precedential value. 
 
Even within the framework of Councilman and New, there is an exception to 
abstention: HN1 "a person need not exhaust remedies in a military tribunal if the 
military court has no jurisdiction over him." New, 129 F.3d at 644. The theory is that 
setting [*8]  aside the judgment after trial and conviction insufficiently redresses 
the defendant's right not to be tried by a tribunal that has no jurisdiction. See Abney 
v. United States, 431 U.S. 651, 662, 52 L. Ed. 2d 651, 97 S. Ct. 2034 (1977). The 
courts in Councilman and New did not apply this exception because the servicemen 
had not "raised substantial arguments denying the right of the military to try them at 
all." New, 129 F.3d at 644 (citing Councilman, 420 U.S. at 759). Hamdan's 
jurisdictional challenge, by contrast, is not insubstantial, as our later discussion 
should demonstrate. While he does not deny the military's authority to try him, he 
does contend that a military commission has no jurisdiction over him and that any 
trial must be by court-martial. His claim, therefore, falls within the exception to 
Councilman and, in any event, is firmly supported by the Supreme Court's disposition 
of Quirin. 
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II. 
 
In an argument distinct from his claims about the Geneva Convention, which we will 
discuss next, Hamdan maintains that the President violated the separation of powers 
inherent in the Constitution when he established military commissions.  [*9]  The 
argument is that HN2 Article I, § 8, of the Constitution gives Congress the power "to 
constitute Tribunals inferior to the supreme Court," that Congress has not 
established military commissions, and that the President has no inherent authority to 
do so under Article II. See Neal K. Katyal & Laurence H. Tribe, Waging War, Deciding 
Guilt: Trying the Military Tribunals, 111 YALE L.J. 1259, 1284-85 (2002). 
 
There is doubt that this separation-of-powers claim properly may serve as a basis for 
a court order halting a trial before a military commission, see United States v. 
Cisneros, 335 U.S. App. D.C. 135, 169 F.3d 763, 768-69 (D.C. Cir. 1999), and there 
is doubt that someone in Hamdan's position is entitled to assert such a constitutional 
claim, see People's Mojahedin Org. v. Dep't of State, 337 U.S. App. D.C. 106, 182 
F.3d 17, 22 (D.C. Cir. 1999); 32 County Sovereignty Comm. v. Dep't of State, 352 
U.S. App. D.C. 93, 292 F.3d 797, 799 (D.C. Cir. 2002). In any event, on the merits 
there is little to Hamdan's argument. 
 
HN3 The President's Military Order of November 13, 2001, stated that any person 
subject to the order,  [*10]  including members of al Qaeda, "shall, when tried, be 
tried by a military commission for any and all offenses triable by [a] military 
commission that such individual is alleged to have committed . . .." 66 Fed. Reg. at 
57,834. The President relied on four sources of authority: his authority as 
Commander in Chief of the Armed Forces, U.S. CONST., art. II, § 2; Congress's joint 
resolution authorizing the use of force; 10 U.S.C. § 821; and 10 U.S.C. § 836. The 
last three are, of course, actions of Congress. 
 
HN4 In the joint resolution, passed in response to the attacks of September 11, 
2001, Congress authorized the President "to use all necessary and appropriate force 
against those nations, organizations, or persons he determines planned, authorized, 
committed, or aided" the attacks and recognized the President's "authority under the 
Constitution to take action to deter and prevent acts of international terrorism 
against the United States." Authorization for Use of Military Force, Pub. L. No. 107-
40, 115 Stat. 224, 224 (2001). In re Yamashita, 327 U.S. 1, 90 L. Ed. 499, 66 S. Ct. 
340 (1946), which dealt with the validity of [*11]  a military commission, held that 
HN5 an "important incident to the conduct of war is the adoption of measures by the 
military commander, not only to repel and defeat the enemy, but to seize and 
subject to disciplinary measures those enemies who, in their attempt to thwart or 
impede our military effort, have violated the law of war." Id. at 11. "The trial and 
punishment of enemy combatants," the Court further held, is thus part of the 
"conduct of war." Id. We think it no answer to say, as Hamdan does, that this case is 
different because Congress did not formally declare war. It has been suggested that 
only wars between sovereign nations would qualify for such a declaration. See John 
M. Bickers, Military Commissions are Constitutionally Sound: A Response to 
Professors Katyal and Tribe, 34 TEX. TECH. L. REV. 899, 918 (2003). Even so, the 
joint resolution "went as far toward a declaration of war as it might, and as far or 
further than Congress went in the Civil War, the Philippine Insurrection, the Boxer 
Rebellion, the Punitive Expedition against Pancho Villa, the Korean War, the Vietnam 
War, the invasion of Panama, the Gulf War, and numerous other [*12]  conflicts." 
Id. at 917. The plurality in Hamdi v. Rumsfeld, in suggesting that a military 
commission could determine whether an American citizen was an enemy combatant 
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in the current conflict, drew no distinction of the sort Hamdan urges upon us. 124 S. 
Ct. at 2640-42. 
 
Ex parte Quirin also stands solidly against Hamdan's argument. The Court held that 
Congress had authorized military commissions through Article 15 of the Articles of 
War. Ex parte Quirin v. Cox, 317 U.S. 1 at 28-29, 87 L. Ed. 3; accord In re 
Yamashita, 327 U.S. at 19-20. The modern version of Article 15 is 10 U.S.C. § 821, 
which the President invoked when he issued his military order. HN6 Section 821 
states that court-martial jurisdiction does not "deprive military commissions . . . of 
concurrent jurisdiction with respect to offenders or offenses that by statute or by the 
law of war may be tried by military commissions." Congress also authorized the 
President, in another provision the military order cited, to establish procedures for 
military commissions. 10 U.S.C. § 836(a). Given these provisions and  [*13]  Quirin 
and Yamashita, it is impossible to see any basis for Hamdan's claim that Congress 
has not authorized military commissions. See Curtis A. Bradley & Jack L. Goldsmith, 
Congressional Authorization and the War on Terrorism, 118 HARV. L. REV. 2047, 
2129-31 (2005). He attempts to distinguish Quirin and Yamashita on the ground that 
the military commissions there were in "war zones" while Guantanamo is far 
removed from the battlefield. We are left to wonder why this should matter and, in 
any event, the distinction does not hold: the military commission in Quirin sat in 
Washington, D.C., in the Department of Justice building; the military commission in 
Yamashita sat in the Phillipines after Japan had surrendered. 
 
We therefore hold that through the joint resolution and the two statutes just 
mentioned, Congress authorized the military commission that will try Hamdan. 
 
III. 
 
This brings us to Hamdan's argument, accepted by the district court, that the 
Geneva Convention Relative to the Treatment of Prisoners of War, Aug. 12, 1949, 6 
U.S.T. 3316 ("1949 Geneva Convention"), ratified in 1955, may be enforced in 
federal court. 
 
HN7 "Treaties [*14]  made, or which shall be made, under the Authority of the 
United States, shall be the supreme Law of the Land." U.S. CONST., art. VI, cl. 2. 
Even so, HN8 this country has traditionally negotiated treaties with the 
understanding that they do not create judicially enforceable individual rights. See 
Holmes v. Laird, 148 U.S. App. D.C. 187, 459 F.2d 1211, 1220, 1222 (D.C. Cir. 
1972); Canadian Transport Co. v. United States, 214 U.S. App. D.C. 138, 663 F.2d 
1081, 1092 (D.C. Cir. 1980). HN9 As a general matter, a "treaty is primarily a 
compact between independent nations," and "depends for the enforcement of its 
provisions on the interest and honor of the governments which are parties to it." 
Head Money Cases, Edye and Another v. Robertson, 112 U.S. 580, 598, 28 L. Ed. 
798, 5 S. Ct. 247, Treas. Dec. 6714 (1884). HN10 If a treaty is violated, this 
"becomes the subject of international negotiations and reclamation," not the subject 
of a lawsuit. Id.; see Charlton v. Kelly, 229 U.S. 447, 474, 57 L. Ed. 1274, 33 S. Ct. 
945(1913); Whitney v. Robertson, 124 U.S. 190, 194-95, 31 L. Ed. 386, 8 S. Ct. 456 
(1888); Foster v. Neilson, 27 U.S. (2 Pet.) 253, 306, 314, 7 L. Ed. 415 
(1829), [*15]  overruled on other grounds, United States v. Percheman, 32 U.S. (7 
Pet.) 51, 8 L. Ed. 604 (1883). 
 
Thus, HN11 "international agreements, even those directly benefitting private 
persons, generally do not create private rights or provide for a private cause of 
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action in domestic courts." RESTATEMENT (THIRD) OF THE FOREIGN RELATIONS 
LAW OF THE UNITED STATES § 907 cmt. a, at 395 (1987). The district court 
nevertheless concluded that the 1949 Geneva Convention conferred individual rights 
enforceable in federal court. We believe the court's conclusion disregards the 
principles just mentioned and is contrary to the Convention itself. To explain why, we 
must consider the Supreme Court's treatment of the Third Geneva Convention of 
1929 in Johnson v. Eisentrager, 339 U.S. 763, 94 L. Ed. 1255, 70 S. Ct. 936 (1950), 
and this court's decision in Holmes v. Laird, neither of which the district court 
mentioned. 
 
In Eisentrager, German nationals, convicted by a military commission in China of 
violating the laws of war and imprisoned in Germany, sought writs of habeas corpus 
in federal district court on the ground that the military commission [*16]  violated 
their rights under the Constitution and their rights under the 1929 Geneva 
Convention. 339 U.S. at 767. The Supreme Court, speaking through Justice Jackson, 
wrote in an alternative holding that the Convention was not judicially enforceable: 
the Convention specifies rights of prisoners of war, but "responsibility for observance 
and enforcement of these rights is upon political and military authorities." Id. at 789 
n.14. We relied on this holding in Holmes v. Laird, 459 F.2d at 1222, to deny 
enforcement of the individual rights provisions contained in the NATO Status of 
Forces Agreement, an international treaty. 
 
This aspect of Eisentrager is still good law and demands our adherence. Rasul v. 
Bush, 542 U.S. 466, 124 S. Ct. 2686, 159 L. Ed. 2d 548 (2004), decided a different 
and "narrow" question: whether federal courts had jurisdiction under 28 U.S.C. § 
2241 "to consider challenges to the legality of the detention of foreign nationals" at 
Guantanamo Bay. Id. at 2690. The Court's decision in Rasul had nothing to say 
about enforcing any Geneva Convention. Its holding that federal courts had [*17]  
habeas corpus jurisdiction had no effect on Eisentrager's interpretation of the 1929 
Geneva Convention. That interpretation, we believe, leads to the conclusion that 
HN12 the 1949 Geneva Convention cannot be judicially enforced. 
 
Although the government relied heavily on Eisentrager in making its argument to 
this effect, Hamdan chose to ignore the decision in his brief. Nevertheless, we have 
compared the 1949 Convention to the 1929 Convention. There are differences, but 
none of them renders Eisentrager's conclusion about the 1929 Convention 
inapplicable to the 1949 Convention. HN13 Common Article 1 of the 1949 Convention 
states that parties to the Convention "undertake to respect and to ensure respect for 
the present Convention in all circumstances." The comparable provision in the 1929 
version stated that the "Convention shall be respected . . . in all circumstances." 
Geneva Convention of 1929, art. 82. The revision imposed upon signatory nations 
the duty not only of complying themselves but also of making sure other signatories 
complied. Nothing in the revision altered the method by which a nation would 
enforce compliance. HN14 Article 8 of the 1949 Convention states that its 
provisions [*18]  are to be "applied with the cooperation and under the scrutiny of 
the Protecting Powers . . .." This too was a feature of the 1929 Convention. See 
Geneva Convention of 1929, art. 86. But Article 11 of the 1949 Convention increased 
the role of the protecting power, typically the International Red Cross, when disputes 
arose: "In cases of disagreement between the Parties to the conflict as to the 
application or interpretation of the provisions of the present Convention, the 
Protecting Powers shall lend their good offices with a view to settling the 
disagreement." Here again there is no suggestion of judicial enforcement. The same 
is true with respect to the other method set forth in the 1949 Convention for settling 
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disagreements. HN15 Article 132 provides that "at the request of a Party to the 
conflict, an enquiry shall be instituted, in a manner to be decided between the 
interested Parties, concerning any alleged violation of the Convention." If no 
agreement is reached about the procedure for the "enquiry," Article 132 further 
provides that "the Parties should agree on the choice of an umpire who will decide 
upon the procedure to be followed." 
 
Hamdan points out that the 1949 Geneva Convention [*19]  protects individual 
rights. But so did the 1929 Geneva Convention, as the Court recognized in 
Eisentrager, 339 U.S. at 789-90. The NATO Status of Forces Agreement, at issue in 
Holmes v. Laird, also protected individual rights, but we held that the treaty was not 
judicially enforceable. 459 F.2d at 1222. 
 
Eisentrager also answers Hamdan's argument that the habeas corpus statute, 28 
U.S.C § 2241, permits courts to enforce the "treaty-based individual rights" set forth 
in the Geneva Convention. The 1929 Convention specified individual rights but as we 
have discussed, the Supreme Court ruled that these rights were to be enforced by 
means other than the writ of habeas corpus. The Supreme Court's Rasul decision did 
give district courts jurisdiction over habeas corpus petitions filed on behalf of 
Guantanamo detainees such as Hamdan. But Rasul did not render the Geneva 
Convention judicially enforceable. HN16 That a court has jurisdiction over a claim 
does not mean the claim is valid. See Bell v. Hood, 327 U.S. 678, 682-83, 90 L. Ed. 
939, 66 S. Ct. 773 (1946). HN17 The availability of habeas may obviate a petitioner's 
need to rely [*20]  on a private right of action, see Wang v. Ashcroft, 320 F.3d 130, 
140-41 & n.16 (2d Cir. 2003), but it does not render a treaty judicially enforceable. 
 
We therefore hold that the 1949 Geneva Convention does not confer upon Hamdan a 
right to enforce its provisions in court. See Huynh Thi Anh v. Levi, 586 F.2d 625, 629 
(6th Cir. 1978). 
 
IV. 
 
Even if the 1949 Geneva Convention could be enforced in court, this would not assist 
Hamdan. He contends that a military commission trial would violate his rights under 
HN18 Article 102, which provides that a "prisoner of war can be validly sentenced 
only if the sentence has been pronounced by the same courts according to the same 
procedure as in the case of members of the armed forces of the Detaining Power." 
One problem for Hamdan is that he does not fit the Article 4 definition of a "prisoner 
of war" entitled to the protection of the Convention. He does not purport to be a 
member of a group who displayed "a fixed distinctive sign recognizable at a distance" 
and who conducted "their operations in accordance with the laws and customs of 
war." See 1949 Convention, arts. 4A(2)(b), (c) & (d). If Hamdan were to 
claim [*21]  prisoner of war status under Article 4A(4) as a person who 
accompanied "the armed forces without actually being [a] member[] thereof," he 
might raise that claim before the military commission under Army Regulation 190-8. 
See Section VII of this opinion, infra. (We note that Hamdan has not specifically 
made such a claim before this court.) 
 
Another problem for Hamdan is that HN19 the 1949 Convention does not apply to al 
Qaeda and its members. HN20 The Convention appears to contemplate only two 
types of armed conflicts. The first is an international conflict. Under Common Article 
2, the provisions of the Convention apply to "all cases of declared war or of any other 
armed conflict which may arise between two or more of the High Contracting Parties, 
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even if the state of war is not recognized by one of them." Needless to say, al Qaeda 
is not a state and it was not a "High Contracting Party." There is an exception, set 
forth in the last paragraph of Common Article 2, when one of the "Powers" in a 
conflict is not a signatory but the other is. Then the signatory nation is bound to 
adhere to the Convention so long as the opposing Power "accepts and applies the 
provisions thereof." Even if [*22]  al Qaeda could be considered a Power, which we 
doubt, no one claims that al Qaeda has accepted and applied the provisions of the 
Convention. 
 
HN21 The second type of conflict, covered by Common Article 3, is a civil war --that 
is, an "armed conflict not of an international character occurring in the territory of 
one of the High Contracting Parties . . .." In that situation, Common Article 3 
prohibits "the passing of sentences and the carrying out of executions without 
previous judgment pronounced by a regularly constituted court affording all the 
judicial guarantees which are recognized as indispensable by a civilized people." 
Hamdan assumes that if Common Article 3 applies, a military commission could not 
try him. We will make the same assumption arguendo, which leaves the question 
whether Common Article 3 applies. Afghanistan is a "High Contracting Party." 
Hamdan was captured during hostilities there. But is the war against terrorism in 
general and the war against al Qaeda in particular, an "armed conflict not of an 
international character"? See INT'L COMM. RED CROSS, COMMENTARY: III GENEVA 
CONVENTION RELATIVE TO THE TREATMENT OF PRISONERS OF WAR 37 (1960) 
(Common Article 3 applies [*23]  only to armed conflicts confined to "a single 
country"). President Bush determined, in a memorandum to the Vice President and 
others on February 7, 2002, that it did not fit that description because the conflict 
was "international in scope." The district court disagreed with the President's view of 
Common Article 3, apparently because the court thought we were not engaged in a 
separate conflict with al Qaeda, distinct from the conflict with the Taliban. We have 
difficulty understanding the court's rationale. Hamdan was captured in Afghanistan in 
November 2001, but the conflict with al Qaeda arose before then, in other regions, 
including this country on September 11, 2001. HN22 Under the Constitution, the 
President "has a degree of independent authority to act" in foreign affairs, Am. Ins. 
Ass'n v. Garamendi, 539 U.S. 396, 414, 156 L. Ed. 2d 376, 123 S. Ct. 2374 (2003), 
and, for this reason and others, his construction and application of treaty provisions 
is entitled to "great weight." United States v. Stuart, 489 U.S. 353, 369, 103 L. Ed. 
2d 388, 109 S. Ct. 1183 (1989); Sumitomo Shoji America, Inc. v. Avagliano, 457 
U.S. 176, 185, 72 L. Ed. 2d 765, 102 S. Ct. 2374 (1982); Kolovrat v. Oregon, 366 
U.S. 187, 194, 6 L. Ed. 2d 218, 81 S. Ct. 922 (1961). [*24]  While the district court 
determined that the actions in Afghanistan constituted a single conflict, the 
President's decision to treat our conflict with the Taliban separately from our conflict 
with al Qaeda is the sort of political-military decision constitutionally committed to 
him. See Japan Whaling Ass'n v. Am. Cetacean Soc'y, 478 U.S. 221, 230, 92 L. Ed. 
2d 166, 106 S. Ct. 2860 (1986). To the extent there is ambiguity about the meaning 
of Common Article 3 as applied to al Qaeda and its members, the President's 
reasonable view of the provision must therefore prevail. 
 
V. 
 
Suppose we are mistaken about Common Article 3. Suppose it does cover Hamdan. 
Even then we would abstain from testing the military commission against HN23 the 
requirement in Common Article 3(1)(d) that sentences must be pronounced "by a 
regularly constituted court affording all the judicial guarantees which are recognized 
as indispensable by civilized peoples." See Councilman, 420 U.S. at 759; New, 129 
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F.3d at 644; supra Part I. Unlike his arguments that the military commission lacked 
jurisdiction, his argument here is that the commission's procedures particularly its 
alleged failure [*25]  to require his presence at all stages of the proceedings -- fall 
short of what Common Article 3 requires. The issue thus raised is not whether the 
commission may try him, but rather how the commission may try him. That is by no 
stretch a jurisdictional argument. No one would say that a criminal defendant's 
contention that a district court will not allow him to confront the witnesses against 
him raises a jurisdictional objection. Hamdan's claim therefore falls outside the 
recognized exception to the Councilman doctrine. Accordingly, comity would dictate 
that we defer to the ongoing military proceedings. If Hamdan were convicted, and if 
Common Article 3 covered him, he could contest his conviction in federal court after 
he exhausted his military remedies. 
 
VI. 
 
After determining that the 1949 Geneva Convention provided Hamdan a basis for 
judicial relief, the district court went on to consider the legitimacy of a military 
commission in the event Hamdan should eventually appear before one. In the district 
court's view, the principal constraint on the President's power to utilize such 
commissions is found in Article 36 of the Uniform Code of Military Justice, 10 U.S.C. 
§ 836, [*26]  which provides:  
HN24 Pretrial, trial, and post-trial procedures, including modes of proof, for cases 
arising under this chapter triable in courts-martial, military commissions and other 
military tribunals . . . may be prescribed by the President by regulations which shall, 
so far as he considers practicable, apply the principles of law and the rules of 
evidence generally recognized in the trial of criminal cases in the United States 
district courts, but which may not be contrary to or inconsistent with this chapter. 
 
  
(Emphasis added.) The district court interpreted the final qualifying clause to mean 
that military commissions must comply in all respects with the requirements of the 
Uniform Code of Military Justice (UCMJ). This was an error. 
 
Throughout its Articles, the UCMJ takes care to distinguish between "courts-martial" 
and "military commissions." See, e.g., 10 U.S.C. § 821 (noting that "provisions of 
this chapter conferring jurisdiction upon courts-martial do not deprive military 
commissions . . . of concurrent jurisdiction"). The terms are not used 
interchangeably, and the majority of the UCMJ's procedural requirements refer only 
to courts-martial. [*27]  The district court's approach would obliterate this 
distinction. A far more sensible reading is that HN25 in establishing military 
commissions, the President may not adopt procedures that are "contrary to or 
inconsistent with" the UCMJ's provisions governing military commissions. In 
particular, Article 39 requires that sessions of a "trial by court-martial. . . shall be 
conducted in the presence of the accused." Hamdan's trial before a military 
commission does not violate Article 36 if it omits this procedural guarantee. 
 
The Supreme Court's opinion in Madsen v. Kinsella, 343 U.S. 341, 96 L. Ed. 988, 72 
S. Ct. 699 (1952), provides further support for this reading of the UCMJ. There, the 
Court spoke of the place of military commissions in our history, referring to them as 
"our commonlaw war courts. . . . Neither their procedure nor their jurisdiction has 
been prescribed by statute." Id. at 346-48. The Court issued its opinion two years 
after enactment of the UCMJ, and it is difficult, if not impossible, to square the 
Court's language in Madsen with the sweeping effect with which the district court 
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would invest Article 36. HN26 The UCMJ thus imposes only minimal [*28]  
restrictions upon the form and function of military commissions, see, e.g., 10 U.S.C. 
§§ 828, 847(a)(1), 849(d), and Hamdan does not allege that the regulations 
establishing the present commission violate any of the pertinent provisions. 
 
VII. 
 
Although we have considered all of Hamdan's remaining contentions, the only one 
requiring further discussion is his claim that even if the Geneva Convention is not 
judicially enforceable, Army Regulation 190-8 provides a basis for relief. HN27 This 
regulation, which contains many subsections, "implements international law, both 
customary and codified, relating to [enemy prisoners of war], [retained personnel], 
[civilian internees], and [other detainees] which includes those persons held during 
military operations other than war." AR 190-8 § 1-1(b). The regulation lists the 
Geneva Convention among the "principal treaties relevant to this regulation." § 1-
1(b)(3); see Hamdi, 124 S. Ct. at 2658 (Souter, J., concurring) (describing AR 190-8 
as "implementing the Geneva Convention"). One subsection, § 1-5(a)(2), requires 
that prisoners receive the protections of the Convention "until some other 
legal [*29]  status is determined by competent authority." (Emphasis added.) The 
President found that Hamdan was not a prisoner of war under the Convention. 
Nothing in the regulations, and nothing Hamdan argues, suggests that the President 
is not a "competent authority" for these purposes. 
 
Hamdan claims that AR 190-8 entitles him to have a "competent tribunal" determine 
his status. But we believe the military commission is such a tribunal. HN28 The 
regulations specify that such a "competent tribunal" shall be composed of three 
commissioned officers, one of whom must be field-grade. AR 190-8 § 1.6(c). A field-
grade officer is an officer above the rank of captain and below the rank of brigadier 
general -- a major, a lieutenant colonel, or a colonel. HN29 The President's order 
requires military commissions to be composed of between three and seven 
commissioned officers. 32 C.F.R. § 9.4(a)(2), (3). The commission before which 
Hamdan is to be tried consists of three colonels. Brief for Appellants at 7. We 
therefore see no reason why Hamdan could not assert his claim to prisoner of war 
status before the military commission at the time of his trial and thereby receive the 
judgment of [*30]  a "competent tribunal" within the meaning of Army Regulation 
190-8. 
 
* * * 
 
For the reasons stated above, the judgment of the district court is reversed. 
 
So ordered. 
 
CONCURBY: WILLIAMS 
 
CONCUR: WILLIAMS, Senior Circuit Judge, concurring: I concur in all aspects of the 
court's opinion except for the conclusion that Common Article 3 does not apply to the 
United States's conduct toward al Qaeda personnel captured in the conflict in 
Afghanistan. Maj. Op. 15-16. Because I agree that the Geneva Convention is not 
enforceable in courts of the United States, and that that any claims under Common 
Article 3 should be deferred until proceedings against Hamdan are finished, I fully 
agree with the court's judgment. 
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* * * 
 
There is, I believe, a fundamental logic to the Convention's provisions on its 
application. Article 2 (P1) covers armed conflicts between two or more contracting 
parties. Article 2 (P3) makes clear that in a multi-party conflict, where any two or 
more signatories are on opposite sides, those parties "are bound by [the Convention] 
in their mutual relations"--but not (by implication) vis-a-vis any non-signatory. And 
as the court points out, Maj. Op. at 14, under Article 2 (P3)  [*31]  even a non-
signatory "Power" is entitled to the benefits of the Convention, as against a signatory 
adversary, if it "accepts and applies" its provisions. 
 
Non-state actors cannot sign an international treaty. Nor is such an actor even a 
"Power" that would be eligible under Article 2 (P3) to secure protection by complying 
with the Convention's requirements. Common Article 3 fills the gap, providing some 
minimal protection for such non-eligibles in an "armed conflict not of an international 
character occurring in the territory of one of the High Contracting Parties." The gap 
being filled is the non-eligible party's failure to be a nation. Thus the words "not of 
an international character" are sensibly understood to refer to a conflict between a 
signatory nation and a non-state actor. The most obvious form of such a conflict is a 
civil war. But given the Convention's structure, the logical reading of "international 
character" is one that matches the basic derivation of the word "international," i.e., 
between nations. Thus, I think the context compels the view that a conflict between 
a signatory and a non-state actor is a conflict "not of an international character." In 
such a conflict,  [*32]  the signatory is bound to Common Article 3's modest 
requirements of "humane[]" treatment and "the judicial guarantees which are 
recognized as indispensable by civilized peoples." 
 
I assume that our conflicts with the Taliban and al Qaeda are distinct, and I agree 
with the court that in reading the Convention we owe the President's construction 
"great weight." Maj. Op. at 15. But I believe the Convention's language and structure 
compel the view that Common Article 3 covers the conflict with al Qaeda.  
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[ORAL ARGUMENT SCHEDULED FOR MARCH 8,20051 

1N THE LJNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA ClRCUlT 

No. 04-5393 

SALIM AHMED HAMDAN? 
Petitioner-Appellee, 

DONALD H. RUMSFELD, U.S. SECFETARY OF DEFENSE. ET AL., 
Respondents-Appellants. 

ON APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

REPLY BRIEF FOR APPELLANTS 

SUMMARY OF ARGUMENT 

The order wider review in this case represeiits an unprecedented 

interference with the President's exercise of his constitutional authority as 

Co~nrnander in Chief to defend the United States. The district court erred by 

declining to abstain until the military commission's proceedings could be 

concluded. rejecting the President's reasonable interpretation of a treaty. 

overmling the President's determination concemillg the application of a treaty to 
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a1 Qaeda, misreading provisions of the Unifonn Code of Military Justice (UCMJ), 

and disregarding the President's inherent authority to establish military 

com~nissions to punish enemy combatants who violate the laws of war. 

Hanldan fails to address the many flaws in the district court's reasoning. He 

provides no sound explanatioii why proceedi~~gs before a military comnlission -- 

unlike all other military proceedings - should be inunune from abstention nlles. 

On the nierits, he fails to overcome Lhe extensive historical record demonstrating 

the President's authority to use military commissions to punish enemies who 

violate the laws of war. His claim that the 1949 Geneva Convention Relative to 

the Treatment of Prisoners of War (Geneva Convention) and the UCMJ have 

substantially dinlinished that authority lacks merit. The Geneva Convention is not 

judicially enforceable (in thc sense of being privately enforceable by captured 

fighters), and. even if it were, neither it nor the UCMJ would call into doubt the 

jurisdiction or procedures of the commission established by the President. 

ARGUMENT 

I. THE DISTRICT COlJRT ERRED IN REFUSING TO ABSTAIN. 

A. Hamdan's primary argument (Br. 25-30) - that abstention is 

unwarranted where the defendant challenges the "jurisdiction" of the tribunal 

- has been decisively rejected. "In Councilinan, the Supreme Court made clear 
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that military courts are capable of, and indeed may have superior expertise in, 

considering challenges to their jurisdiction over discipli~iary proceedings." New v. 

Cohen, 129 F.3d 639, 645 (D.C. Cir. 1997) (citing Schlesinger v. Councilman, 420 

U.S.  738, 760 (1975)). 

Hamdar~ claims (Rr. 26-27) that he is similarly situated to the spouqes of 

servicemell in Reid v. Covert, 354 U.S.  1 (1957), and the ex-servicenun in United 

States ex re!. 7'0th v. Quarles, 350 U.S. 1 1  (1 955). [n those cases, however, as this 

Court has held, it was "undisputed that the persons subject to the court-martials 

either never had been, or no longer were, in the military," and thus were outside 

the authority of the military altogether. New, 129 F.3d at 644. That is self- 

evidently not the situation here. Hamdan is an enemy combatant, subject to 

continued military detention, who is to be tried for a war crime based on the 

charge that he is an al Qaeda conspirator wlio served as bin Laden's trusted 

bodyguard and personal driver, received weapons training, and delivered weapons. 

JA 191-193. As the Supreme Court explained in Johnson v. Eisentrager, 339 U.S. 

763 (1950), "the power of the military to exercise jurisdiction over members of the 

anned forces, those directly conllected with such forces. or enemy belligerents, 

prisoners of war, or others charged with violating the laws of war" is "well- 

established." Id. at 786 (emphasis added) (internal quotation marks omitted). See 
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32 C.F.R. 9.3 (predicating commission's jurisdiction on President's dctcrmination 

of eligibility for conu~lission trial and Charge). 

The civilia~ls in Toth and Reid were different from Hamdan in another 

crucial rcspect: they asserted a constitutional liberty intercst enjoyed by citizens, 

but not aliens abroad. See Utzited States v. Verdugo-Urquidez, 494 U.S. 259, 270 

(1 990) ("Since respondent is not a Unitcd States citizen, he can derive no comfort 

from the Rrid holding."); Eisentmger, 339 U.S. at 785 ("tlie Constitution does not 

confer [constitutional rights] upon an alien enemy engaged in the hostile service of 

a govenunent at war with the United States"); see also 32 County Sovereignty 

Comm. v. I)ep 't of State, 292 F.3d 797, 799 (D.C. Cir. 2002); People's Mojahedin 

Org. oflran v. Dep'f of State, 182 F.3d 17, 22 (D.C. Cir. 1999). Thesc holdings 

stand unaffected by Rasul v. Bush, 124 S. Ct. 2686 (2004), where the Co11rt held as 

a stnttiiory matter that Congress granted redera1 district courts authority to 

ciltertain habeas petitions filed by non-resident aliens detained at  Guantanamo 

Ray, but did nut address whetl~er those aliens were entitled to substantive 

constitzllional protections. Id. a1 2692-2699. Rasul's cryptic footnote 15 cannot 

he rcad, as Hamdan claims, to overrule Eisentrager or Verdugo on that issue, 

which was not before the Court. Jn light of the C o ~ r t ' s  repeated and recent 

invocation of Eiserztrager's constitutional holding. see Verdugo, 494 U.S .  at 273- 
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274; Zadyvdas v. Dal'is, 533 U.S. 678, 693 (2001), it is incoilceivable that the 

rourt would jettisoil that understanding in a single oblique footnote. 

If these differences were not enough, the jurisdictional challenge that the 

Reid and Tolh defendants pressed was entirely independent of the veracity of the 

charges leveled against them. Here, by contrast, Hamdan's basic "jurisdictional" 

challenge is dependent on a showing that the allegations in the Charge are untrue, 

~lamely, tha t  he did not knowingly participate in al Qaeda's war against the United 

Stales. See JA 52. That claim is clearly an issue for the military commission in 

the first instance. See Yumashita v. Slyer, 327 U.S. I ,  17 (1946). Likewise, his 

procedural claims under the UCMJ, the Geneva Convention, andlor customary 

international law, JA 56-60, to wlich he ascribes jurisdictional status, can bc 

raised before the commission and, if the coi~mission rejects his arguments and l ~ e  

is not acquitted, can be raised on review in the military system and are thus 

properly subject to abstention. 

B. Hamdan also argues (Br. 9-16) that military com~nission proceedings 

are not enlitled to abstention because they are not authorized by Congress. But the 

military commission was established by the President pursuant to the same 

authority the Court found sufficient in Ex pnrte Quirin, 317 U.S. 1: 27-29 (1942) 

(holding military conuiussions validly established pursuant to a provision now 
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codified at 10 U.S.C. $ 821), and would in any event merit deference as an am1 of 

the Executive Branch. See hfcCarthy v. hfadigan, 503 U.S. 140, 144-145 (1992) 

(discussing the rule of administrative exhaustion). 

Although Ha~ndan asserts (Br. 20) that abstention is unwarranted because 

his case implicates no military exigencies, the trial of combatants for war crimes is 

a central part of waging war - the basic rationale for Councilman abstention, 420 

U . S .  at 757 - whether or not the trial is removed in place or time from active 

hostilities. See Yanznshitn, 327 U.S .  at 11; Hirota v. MacArthz~r, 338 U.S. 197, 

208 (1949) (Douglas, J.: concurring). Abstention pending the conclusion of 

commission proceedings is thus appropriate, regardless oS whether the Executive 

could have declined to urge abstention - as it did in Qzlirin, on which Hamdan 

relies (Br. 19-20). Cf: Ohio Civil Rights Comm 'n v. Dayton Clzristian Schs., Inc., 

477 U.S. 619 ,  626 (1986) (distinguishing prior abstention cases in which the State 

had "expressly urged [the court] to proceed to an adjudication of the constitutional 

merits"). 

Finally, the need for abstention is underscored by the rule that a litigant may 

not invoke the habeas corpus jurisdiction of a fcdcral court until he has employed 

all available procedures to correct the alleged error. See, e.g., Braden v. 30th 

.Jzirlicial Circuit Court, 410 U.S. 484,490 (1973); Gusik v. Schildcr, 340 U.S.  128, 
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131-132 (1950'). 

C. The additional equitable grounds relied on by Hamdan to evade 

abstention are insubstantial and would in many cases apply equally to courts- 

martial or garden-variety administrative proceedings. Hamdan contends (Br. 12 

11.2), for example. that co~nmission proceedings are inherently unfair because its 

menlbers are selected by the President and their decisions are not directly 

recie~vable in federal court. The same is true not only of nunierous admiIlistrative 

agencies, but also of courts-martial, which are indisputably subject to abstention. 

Scc 10 U.S.C. a $  S22(a)(l), 825(d)(2); compare ibth, 350 U.S. at 17 (noting that 

procedures for courts-nlartial, such as appoinbnent and reinoval of members by 

nilitary commanders, do not meet "qualifications that thc Constitution Ins deemed 

essential to fair trials of civilians in federal courts"), with Gusik, 340 U.S. at 131- 

132 (mandating abstention pending exhaustion of military appeal rights following 

court-martial). 

In the same vein. Hanldan claims (Br. 16-18) that he will not have an 

adequate opportunity to raise his claims before a military conunissioll because that 

tribunal is "not competent to address the complex questions of constitutional law, 

ilitenlational law, and jurisdiction present here." The questions before the 

commisqion regarding the applicability and mneaniug oi the Geneva Convention 

Page 260 of 462
Hamdan v. Rumsfeld Litigation
Supreme Court & D.C. Circuit



and the UCMJ, howevcr, are prcciscly the types of questions that military officials 

are well-suited to consider. Moreover, Hamdan's position ca~uiot be reconciled 

with the Supreme Court's holdings that abstention in favor o f  military proceedings 

is equally applicable where the defendant claims a constitutional error such as a 

Sixth Amendment violation or attacks the bibunal's jurisdiction. See, c.g., Gusik, 

340 U.S. at. 129-132; cf: Watson v. Buck, 313 U.S. 387, 401 (1941) ("[Elquity will 

not interfere to prevent the enforcement o f  a criminal statute [in state court] even 

though unconstitutional.") (quotation omitted); Nat'l Lawyers Guild v. Brownell, 

225 F.2d 552, 557 (D.C. Cir. 1955) ("[A] claim of constitutional invalidity does 

not negative the requirement for exhaustion of [administrative] remedies."). 

Although Harndan attacks the independence and constitutional fidelity of 

the colnmission review panel (Br. 14), the pailel coinprises a federal-court judge, 

one current and one fonncr state-court judge, and a senior member of the Warren 

Commission and recipient of the presidential Medal of Freedom. See Secretary 

R u l n s f e l d  S w e a r i n g - I n ,  S e p t .  2 1 ,  2 0 0 4 ;  h t t p : / / w w w .  

defenselink.miVtranscnpts!2004ltr2004092l-secdefl323.htd. As this Court has 

recognized, it would be improper to "assume in advance of a hcaring that a 

respo~isible executive official of the Govenunent will fail to cany out his manifest 

duty," and a litigant casting speculative claims o f  prejudgment must "await the 
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event" and exhaust administrative relnedies before seeking judicial relief. 

Brownell, 225 F.2d at 555-556. 

Hamdan also clainu (br. 18) that the military conltission will not give full 

and fair consideration to his arbwnlents, but he offers IIO evidence to back that 

assertion. In fact, before the district court enjoined the com~ission proceedings, 

the Appointing Authority for Military Commissioils, see 32 C.F.R. 9.2, issued a 

decision granting in part Hand-in's motion to remove several commission 

menlhers because there was reason lo doubt their impartiality. The ,4ppointing 

Authority's opinion, see ~ ~ ~ w . d e f e ~ I k I k i ~ ~ ~ v ~ ~ O c t 1 - O O 4 ~ d 2 O O 4 1 O 2 1 ~ ~ t n e 1 . ~ d f  

- which detemlined that the UCMJ nlles providing protection against command 

influence, see 10 1J.S.C. 837(a), apply to Hatlldan's co~iurlissior~ - refutes 

Hamdan's speculative assertion that the process established by the P~esident 

cannot be busted to give fair consideration to his claims. 

Moreover, Hamdan fails to show that the c,omnlission is barred from 

cor~sidering thosc arguments, and that is the showing necessary to defeat 

abstention in the analogous context of pcnding state proceedi~igs. See, e.g.  

Middlesex County Ethics Comm. v. Garden Stute Bar Ass'n, 457 U.S .  423, 432, 

435-436 (1982); Ohio Civil Rights Comm'n, 477 U.S. at 629. The Supreme Court 

has also made clear that a defendant canuot avoid Courzcilrnan abstention by 
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maklng the convenient assertion that exhaustion will be "futile" or that his 

defenses will not be given the consideration they deserve See. e . . ,  Councilman, 

420 U.S  at 754; Gnsik, 340 U.S. at 133, cf: Hrifman v hrrsiie. Lid., 420 1J.S. 592, 

610-61 1 (1975). 

Hanldan speculates (br. 10-13) that commission proceedings could be 

indetinitcly delayed or othenvise nlanipulated to prevent him from obtaining 

rlleaningful judicial review. But the only thing delaying the commission 

proceedil~gs at this point is the injunctioll Haindan procured. Moreoter, to justify 

an exception to abstention, Hamdan must malie a concrete "showing of had fdith, 

harassment, or some other extraordinary circumstance." A4iddlesex Cozmty, 457 

U.S. at 435. Hamdan has made no such showing, and the distl-ict court did not 

find otherwise. Pretrial hearings on Hamdan's motions were urldenvay and the 

trial was scheduled to begill soon when the district court enjoined the 

proceedings.' 

' Despite Hamdan's claim to the conhary (Br. 23), 111 determining whether 
abstention is appropriate, t l~e Court looks to the current circumstances, not those 
prevailing at the time he filed suit. See hfiddlesex County. 457 U.S. at 136-437; 
Hicks v. Miranda, 422 U.S. 332,348-350 (1975). 
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11. NEITHER THE GENEVA CONVENTION NOR OTHER 
FACTORS DEPRIVE THE MILITARY COMMISSION OF 
JLTRISDICTION. 

A. Neither Congress Nor The Executive Has Made The 
Geneva Convention Judicially Enforceable. 

Namdan argues (Br. 31-37) that lie is able to sue to cnforce the 

Convention's provisions because the Conventior~ "has been implemented" (id. at 

31) in a variety of provisions of  1.J.S. law. This argument is mistaken. 

I. Hamdan first argues (Br. 31-32) that the Geneva restraints he posits are 

enforceable through 10 U.S.C. 5 821. It is difficult to see, as a matter of 

chronology and conm~o~l sense, how this statutory provision (first included in the 

Articles of War in 1916) recognizing the President's traditional authority to try 

offenses against the law of war could "implement" or "execute" the Geneva 

Convention ratified in 1956. Moreover, as we explained in our opening brief, pp. 

32-38, that provision was not intended to circuinsrrihe rhe President's military 

co~nnlission autl~ority, but rather to preserve his historic authority to place before 

military commissions persons who, like Hamdan, are charged with offenses 

against the laws of war, see Quirin, 317 U.S. at 27-29. or persons otherwise 

subject to trial by military commission "by the law of war." Thus, eve11 assuming 

the Geneva Convention could be read to contain procedural l~urdles, Section 821 

does not impose them as a limitation on the military conmiissior~ jurisdiction that i t  
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recognizes over offtnscs against the laws of war. In any event, a statutoly 

reference to thc "law of war," without more, cannot justify e~l forc i~~g a treaty that 

does not create judicially enforceable rights. See Sosa v. Alvarcz-hiachain, 124 S. 

Ct. 2739, 2763, 2767 (2004). Accordingly, Hamdan (and the district court) cannot 

sidestep the question whether the treaty creates judicially enforceable rizhts by 

reliance on Section 821. 

2. Next, Hamdan turns (Br. 32) to a "policy" statement by Congress in 

the 2004 National Defense Autl~orization Act, Pub. L. No. 108-375, 9 1091@)(4j, 

118 Stat. 181 1 (2004). Such "sense of Congress" statements create "no 

enforceable federal rights." hforrahnn v. Dorchesfer Coltnseling Ctr.. IILC., 961 

F.2d 987, 994-995 (1st Cir. 1992); see gerterally Ykng v. California Dep'f  of'Soc. 

Servs.; 183 F.3d 953 (9th Cir. 1999). Moreover,  this policy statement simply 

reaffirms the acknowledged obligations of the Ijnited States under the Geneva 

Convention, and states that it is the policy of this Country to co~nply wilh the 

treaty. It sdys nothing about judicially enforceable rights. 

3. Hamdan argues (Br. 33-35) that Army regulations instructing Army 

personnel in regard to implementation of the Geneva Convention have the effect 

of pernlitting enemy forces to enforce the treaty through suits in U.S. courts. By 

their own terms, however, those regulations do not extend any substantive rights; 
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to the contrary, they state expressly that they establish internal policies and are for 

planning and guidance only. Army Reg. 190-8 5 1-l(a). 

B. The Convention Itself Does Not Provide .ludicially 
Enforceable Rights. 

Hamdan argues in the alternative (Br. 37-43) that the Geneva Convention 

itself provides judicially enforceable rights, principally because it protects the 

nghts of individuals. This argument is a non-sequitur. 

While treaties are regarded as the law of the land, see U.S. Const. art. VI, cl. 

2, they "are not presumed to create rights that are privately enforceable." Goldstar 

(Panamn) S.A. v. United States. 967 F.2d 965, 968 (4th Cir. 1992); see also United 

States v. Li, 206 F.3d 56, 60 (1st Cir. 2000); United States v. Bent-Santana, 774 

F.2d 1545, 1550 ( I  l th Cir. 1985). Hamdan disregards both that presumption and 

Supreme Court precedent holding that the prior version of the Geneva Convention, 

which also protected individual rights, did not create judicially enforccable rights. 

See Eisentrager, 339 U.S. at 789. Hanldan does suggest that the earlier Geneva 

Convention did not provide individual rights. In Eisentrager, however, the 

Supreille Court expressly recognized that thc earlier Convention afhrded such 

lights, Eirenfvager, 339 U.S. at 789 11.14, but nonetheless held that it was the 

"obvious scheme of the Agreement that responsibility for observance and 

enforceine~lt of these rights is upon political and military authorities." Zbid. 
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Accordingly, Hamdan n~ust point to some clear indication that the Presiclent and 

the Senate meant to ovemde hoth the general presulnption against creating 

judicially enforceable rights and this aspect of Eisenfrager when they ratified the 

current version of the Geneva Convention. There is no evidence suggesting such a 

radical transfommtion of U.S. law was intended, such that captured forces would 

now be granted judicially enforceable rights. 

Instead, Hamdan simply claims (Br. 39) that, because the Geneva 

Convention speaks in tcrms of protections for the captured party, those "rights" 

must be judicially enforceable. This Court rejected just such an argument in 

Holmes v. Laird, 459 F.7-d 121 1 (D.C. Cir. 1972). There, U.S. soldiers cited the 

fact that the NATO Status of Forces Agreement granted individual members of the 

ani~cd forces specific rights (e.g., speedy trial, confrontation, and legal 

representation), and argued that a federal court could adjudicate a claim based 

upon those treaty rights. See id. at 1213. This Court rejected that argument as 

unconvincing "when the corrective machinery specified in the treaty itself is 

nonjudicial." Id. at 1222. The 1949 Geneva Convention, like the 1929 version, 

specifies nonjudicial corrective machinery. See Gov't Op. Br. 27-30 (discussing 

Articles 1, 8, 11, and 132 of the 1949 Convention); see also Article 78 

(recognizing the "right" of POWs "to apply to the representatives of the Protecting 
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Powers" regarding conlplailils about their conditions of captivity). 

Hamdan's reliance (Br. 42) on the International Red Cross commentary to 

support the recognition of new judicially enforceable rights in the 1949 revision of 

the Geneva Convention is also mistaken. In fact, the full text of that commentary 

stales that the concept of prisoner rights was already "more clearly deliu~ed" in the 

1929 treaty, and that the concept was then "affumed by the 1949 revision. ICRC, 

Commentarj~: III Geneva Convention Relative to the Treatment of Prisoners of 

War 91 (1960). hloreover, the commentary goes on to explai~l that the rights are 

"secured under the Convention through the right of the prisoner to enlist the aid 

of the "protecting power," id. at 91-92, and through state criminal prosecutions of 

those who commit grave breaches of the Con~ention. There is no suggestion of 

enforcement of the Convention's terms in court by capturcd crleniy forces. 

Finally, Han~dan argues (Br. 39-40) that the Geneva Convention is 

enforceable through habeas. Neither 28 U.S.C. 5 133 1 nor the habeas statute 

transforins a treaty that does not grant judicially enforceable rights into one subject 

to judicial enforcement at the behest of captured enemy forces. See Wesson v. 

Penitentiary Beazrmont. 305 F.3d 343, 348 (5th Cir. 2002) (per curiam); JVang v. 

Ashcroft. 320 F.3d 130, 140 (2d Cir. 2003); Bannerman v. Snyder, 325 F.3d 722, 

723 (6th Cir. 2003); see also Al-Odnh L United States, 321 F.3d 1134, 1146-1 147 
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(D.C. Cir. 2003) (Randolph, J., concurring), reversed arid remanded on orher 

grounds sub nom., Kasul v. Bush, 124 S.  Ct. 2686 (2004); cj: Sosn, supra. The 

decisions Hamdan cites (Br. 36-37) simply hold that aliens may assert rights under 

the Convention Against Torture because Congrrss has irnplemented that h-eaty 

through other legislation. See, e.g., Ogbudirnkpa v. Ashcroff, 342 F.3d 207, 218 

n.22 (3d Cir. 2003); Wang, 320 F.3d at 142. 

C. Hamdan Does Not Qualify For POW Status Under The 
Plain Terms Of the Convention. 

Even if the Geneva Conventiori were judicially enforceable in this context, 

it would not assist Hamdan because the President correctly determined that it does 

not apply to a1 Qaeda, and Hamdan does not qualify for POW protection in any 

event. 

1. Hanldan clainls (Br. 46) that the district court properly rejected the 

President's finding because the United States was in an amled conflict with a High 

Contracting Party, Afghanistan, occupied its territory, and captured Hamdan as 

part of that conflict. First, the United States is not, and has never been, an 

occupying power in Afghanistan. It has never administered or purported to 

adnlinister tlie powers of' government over any portion of the country See 

Regulations Respecting the Laws and Custoins of War on Land, annexed to Hague 

Convention (IV), Oct. 18, 1907, art. 42(1), 36 Stat. 2277, 1 Bevans 631; 

Page 269 of 462
Hamdan v. Rumsfeld Litigation
Supreme Court & D.C. Circuit



Deparhnent of Defense Uew-s Briefing, Tuesday, Oct. 9, 2001 (statement of 

Secretaty of Defense Rumsfeld) ("The United States of America, and certainly the 

United States military, has no aspiration to occupy or maintain any real estate in 

[Afghanistan]."). Second, whether to treat the ongoing fight against a1 Qaeda and 

the military conflict against the Taliban regime as one or two conflicts is a 

political and nlilitary matter "constitutionally committed for resolution to the halls 

of Congress or the confines of the Executive Branch." Japan Whaling Ass'n v. 

American Cetacean Soc 'y, 478 U.S. 221, 230 (1986); see Orloff v. Willoughby, 

335 U.S .  83, 93 (1953) ("[Jludges are not given the task of running the 

[~nilitary]."); Dep't of Na>y v. Egan, 484 U.S. 5 1 8 ,  530 (1988) ("[l_J]nlcss 

Congress specifically has provided otherwise, courts traditionally have been 

reluctant to inbude upon the authority of the Executive in military * * * affairs."). 

2. IIanldan does not dispute that al Qaeda has consistently acted in flagrant 

defiance of the law of armed conflict. Article 4 of the Geneva Convention makes 

clear that POW status docs not apply to such a group. Geneva Convention Art. 

4(A)(2)(b)-(d). Article 4's requirements serve an important humanitarian purpose 

by maintaining a clear distinction between civilians and combatants, which is why 

the United States has rejected an additional protocol to tlie Geneva Conventioil 

that would have relaxed the requirements for lawful combatancy. See Protocol 
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Additional to the Geneva Conventions of Aug. 12, 1949, and Relating to tlie 

Protection of Victims of International Armed Conflicts, Article 45 (adopted June 

8, 1977) (Additional Protocol 1); see also Message from the President 

Transmitting Protocol 11 to the U.S. Senate, reprinted in S. Treaty Doc. 100-2, at 

IV (1987) (explahlling President Reagan's decision not to submit Protocol 1 for 

ratification because it "would grant combatant status to irregular forccs cven if 

they do not satisfy the traditional requirements to distinguish then~elves from the 

civilian population and otherwise comply with the laws of war"). Hamdan does 

not claim, nor could he, that a1 Qaeda meets any of the requirements of the 

unrelaxed Article 4. Thus, there is no basis for a court to upset the President's 

finding that a1 Qaeda operatives are not encompassed by Article 4. Cj: United 

Srates v. Lindh, 212 F. Supp. 2d 541, 558 n.39 (E.D. Va. 2002). 

3. Hamdan and his amici assert that, under Article 5, all persons clniming 

POW status nust  be deemed POWs until a conlpetent tribunal detennincs 

otherwise. Article 5 of the Col~vention applies, however, only if "doubt arise[s] as 

to whether persons, having co~lln~itted a belligerent act and having fallen into the 

hands of the enemy," meet Article 4's definition of POWs. Hanldan's contention 

thus ignores the Con~~ention's plain terms, which do not extend POU7 protection to 

those who do not meet the Article 4 standards, and which require that there be 
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some "douht" about whether the person qualifies for protection under Article 4 

belore mandating interim POW status. As we noted in our opening brief (p. 50). 

the more expansive position urged by Halrlclan was adopted in a subsequent 

intenlational protocol, which the United States specifically declined to adopt. See 

Additional Protocol I. The fact that a new agreement was required to expand the 

scope of POW coverage to anyone clailning such status is strong evidence that the 

Convention itself did not mandate such treatment. Indeed, in declining to submit 

Additional Protocol I to the Senate for ratification, President Reagan expressly 

considered the specific problem of extending Geneva Convention protections to 

members of' terrorist organizations: "[WJe must not, and need not, give recognition 

and protection to terrorist groups as a price for progress in humanitarian law." S. 

Treaty Doc. 100-2, at IV. 

No "doubt" has ever arise11 as to whether Ha~ndan, "having committed a 

belligerent act," is nevertheless entitled to POW protection. As previously 

explained, Hamdan's claim all along has been that he has never committed a 

belligerent act on bekdlf of a1 Qaeda and thus is an innocent civilian, not that he is 

a lawful belligerent. Even if Hamdan's factual innocence claim itself raised a 

relevant "doubt" under Article 5, any such "doubt" was eliminated by the 

Conlbatant Status Review Tribunal, which is patterned after the type of 
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"competent tribunal" referred to in Article 5 and which found that he is an erienly 

combatant who is a member of or affiliated with a1 Qaeda.' The proper place for 

Han~dan to raise his factual innocence claini is before the military commission, not 

an Article 5 tribunal. 

Indeed, the dishlct court's holding that al Qaeda detainees such as Hamdan 

are entitled to an Article 5 hearing is clearly wrong. That article does not require 

individual determinations for each detainee. In past cou~flicts, the United States 

has nmde group status determinations of captured enemy combatants. See, e.g., 

Howard S. Levie, Prisoners of War in Infernnfional Armed Conflict, 59 Int'l L. 

Stud. 1, 61 (1977) (Second World War); hdain Roberts, Counter-terrorism. 

Armed Force, and the Laws of War, 44 Survival no. 1, 23-24 (Spring 2002) 

(Vietnam). And "the accepted view" of Article 4 is that "if the group does not 

meet the first three criteria . . . the individual illember cannot qualify for privileged 

status as a POW." W. Thomas Mallison and SaUy V. Mallison, The J~rridical 

Status of Irregular Combatar?ts L'nder the International Humanitarian Law of 

Hamdan contends (Br. 45) that the CSRT finding i s  "not part of the Record 
in this case" and that his counsel has not been provided it. The CSRT's finding that 
Hamdan is an enemy combatant is part of the record, see J.4 249; indeed, the district 
court heated it as part of the rccord, but concluded that the fmding was irrelevant to 
Hamdan's supposed right to an Article 5 hearing, JA 388-391 Moreover, the 
government repeatedly offered to supplement the record with the untlerlying 
materials, JA 250, 274, but neither the district court nor Hamdan's counsel asked for 
them in this action. 
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Arined CoilJlict, 9 Case W. Res. J. Int'l L. 39, 62 (1977) (empllasis added). 

D. Article 3 Does Not Provide A Basis For Relief. 

13anldan argues (Rr. 48-49) that he is entitled to thc protecliolls of Article 3 

of the Geneva Collvention. That provision, however, applies only "[iln tlie case of 

armed contlict not of an international character occuning in the territory of one of 

the High Contracting Parties." Because the conflict between the United States and 

a1 Qaeda has taken place in several countries, the conflict is "of an international 

character," and Article 3 thus is inapplicable. 

The ICRC colnmentary for the Third Geneva Convention confirms that 

Article 3 means what it says. The commentary explains that the article "applies to 

non-international conflicts only." ICRC Commentary 34. "Speaking generally, it 

nilust be recognized that the conflicts referred to in Article 3 are armed conflicts, 

. . . which are in many respects similar to an international war: but take place 

within the confines ofa single cuuntuy." Id. at 37 (emphasis added). 

To the extent that international tribunals have held that the standards set out 

in Article 3 apply in all conflicts as customary international law, see, e.g., 

Prosecutor v. Tadic, KO. 94-1, 7 102 (t.C.T.Y. Appeals Chamber, Oct. 2. 1995). 

that law cannot override a controlling executive act, such as the Prcsident's 

Military Order in this case. See The Pnyuele Habona, 175 U.S. 677, 700 (1900). 
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In any case, Article 3 would not bar Hamdan's trial by rnilitary commission. 

The article prohibits "the passing of sentences and the carrying out of executions 

witliout previous judgment pronounced by a regularly constituted court affording 

all the judicial guarantees which arc recognized as indispensable by civilized 

peoples." Hamdan's military commnission, governed by the procedural guarantees 

set out in 32 C.F.R. Part 9, meets this standard. 

E. Hamdan's Other Challenges To The Commission's Jurisdiction 
Lack Merit. 

Han~dan makes a variety of other challenges to the jurisdiction of the 

military con~mission, none of which has merit. 

Hanldan argues (Br. 67) that the history of military conrmissions suggests 

that their use has been restricted to "occupied territory or zones of war." That is 

plainly incorrect. The commission in Quirir~ was held at Department of Justice 

hcadquartcrs in Wnshinglon, D.C., br removed from the place of the saboteurs' 

apprehension or any zone of active comhat. 317 U.S. 1 (1942). Hamdan asserts 

(Dr. 67) that the east coast of the United States was "under the control of the 

Anny" during the Second World War. It is unclear exactly what this claim means, 

but if it is meant to suggest that civilian government in the District of Columbia 

was suspended, it is clearly false. Certainly the locatio~l of Hamdan's military 

commission - Guantanamo Bay, Cuba, a naval base with no civilian govemnlent 
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- is morc exclusively under military control than was Washington, D.C., in 

1942.' 

Nor does the absence of a formal declaration of war (Br. 66) affect the 

conimission's congressionally sanctioned jurisdiction. Recobmizing that the 

September 11 attacks amounted to an act of war, Congress authorized the 

President to use all necessary force against al Qaeda and its supporters. See 

Authorization for Use of Military Force, Pub. L. No. 107-40, 115 Stat. 224 (Sept. 

18, 2001). The plurality in Hamdi v. Rumsfeld, 124 S. Ct. 2633 (2004), held that 

that authorization triggered the exercise of the President's traditional war powers 

and relied on Quirin for the proposition that "the capture, detention, and trial of 

unla~cful combatants, by 'universal ageenlent and practice,' are 'iulportant 

incident[s] of war."' Id. at 2640 (quoting Quirin, 317 U.S. at 28) (enlphasis 

added). Moreover, contrary- to Ea~nrlan's suggestion, none of the UCMJ 

provisions that recog-ize the President's autl~orit)~ to convene military 

commissions requires a formal declaration of war, and it is settled that the UCMJ 

applies to armed conflicts that the United States has prosecuted without a formal 

3 Other historical examples likewise refute Hamdan's claim. The commission 
in Yamashita, was held in the Philippines, not in cnenly territory, and occurred after 
Japan had surrendered and the Second World War was effectively over. 327 U.S. at 
5. Similarly, the connnission in Eisentragcr was licld in China, a friendly country, 
after the conclusion of active military operations. 339 U.S. at 765. 
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declaration of war. See, e.g., United States v. Anderson, 38 C.M.R. 386, 386 

(C.M.A. 1968); United States v. Bancroft, 11 C.M.R. 3, 5 (C.M.A. 1953).' 

Finally, Hamdan nustahenly contends (Br. 70) that the conspiracy offense is 

not an offense tiable under the laws of war. Conspiracy to commit a war crime 

has been prosecuted before military commissions throughout this Nation's history. 

See Quirin (petitioners charged with conspiracy), supra; Colepaugh I>. Looney. 

235 F.2d 429, 432 (10th Cir. 1956) (upholding trial by military comllission of 

Nazi saboteur who was convicted, inter alia, of conspiracy); Charles Howland, 

Digest u/' Opinions of the .Judge Advocate General of the Army 1071 ( 1  912) 

(identifying conspiracy "to violate the laws of war by destroying life or property in 

aid of the enemy" as an offense against the laws of war that was "punished by 

military commissions" during the Civil War). Moreover, conspiracy liability was 

recognized as part of the post-WWII Nurenlberg tribunals. See Charter of the 

International Military Tribunal at Nuremberg, Art. VI; Nuremberg International 

Military Tribunal Coiltrol Council Order No. 10: .4rt I1 (l)(a). Conspiracy is also 

an offense under the charters of modem international crimjnal tribunals. See, e.g., 

Statute of the International Criminal Tribunal for the Fomler Yugoslavia (1993, 

The Averelle case on which Hamdan relies held only that a formal dcclaration 
is necessary before the UCMJ is applied to civilians. See 41 C.M.R. 363, 365 
(C.M.A. 1970). 
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updated 2004), art. 4(3)(b); Statute of the International Criminal Tribunal for 

Rwanda (1 994), art. 2(3)(a).* 

111. H A M D A N ' S  C H A L L E N G E S  T O  T H E  C O M M I S S I O N ' S  
PROCEDURES LACK MERIT. 

A. Article 36 noes Not Mandate That 
Military Commissions Conform To All UCMJ Procedures. 

Halndan contends (Br. 51-53) that Article 36 of the UCMJ strips a military 

cominission of jurisdiction unless it complies with the court-martial procedures 

such as those set out in Article 39, which addresses the presence of the accused at 

a court-martial. First, Hamdan errs by couching ail Article 39 defect as a 

jurisdictional problem. Neither the federal courts nor the military courts consider 

a defendant's temporary absence from trial procccdings to be a structural error 

depriving the court of jurisdiction; rather. they treat it as a type of trial error 

subject to review for harmlessness. See United States v. Diggs. 522 F.2d 1310, 

1319 (D.C. Cir. 1975); United States v. llaulton, 45 M.J. 212, 218-219 (C.A.A.F. 

1996); United States v. Cordell, 37 M.J. 592: 595 (A.F.C.M.R. 1993); see also, 

Halndan further contends that the definition of conspiracy does not include 
an agreement or spccific intent. The regulations, hornever, provide that the 
prosecution must demonstrate that tlie accused entered an unlawful agreement or 
otherwise "joined an enterprise of persons who shared a common criminal purpose" 
to commit one or more of the listed offenses. 32 C.F.R. 11.6(c)(6)(i)(A). The 
prosecution must also prove that the accused "knew the unlawful purpose of the 
agreement or the common crirninal purpose of the enterprise" and "joined in it 
willtully." Id. 5 6(c)(6)(i)(B). 
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e.g., United States v. Harris, 9 F.3d 493, 499 (6th Cir. 1993). 

Second, the procedures governi~lg the military comnlission are not "contrary 

to or inconsistent with" Article 39, which by its plain tenns applies only to courts- 

unartial. In this respect, Article 39 is no different kom the vast majority of 

provisions in the UCMJ. See Hearings before Subcommittee of Committee on 

Arnied Senrices on H.R. 2498 (Uniform Code of Military Justice), 81st Cong., 1st 

Sess. 1017 (1949) (statement of Robert Smart, Professional Staff Member of 

Subcomniittee) ("We are not prescribing rules of procedure for nlilitary 

conunissions here. This only pertains to courts nlartial."). If Article 36 is read to 

require military commission rules to comply with the UCMJ rules, like Article 39, 

which apply to courts-martial only, then the language in other UCMJ provisions 

extending a particular rule to military commissions would be superfluous. 

Contrary to Hamdan's suggestion, there is nothing anol~lalous about a 

statute that comprehe~isively regulates the procedures for courts-martial while 

providing only limited restrictions on military commissions. That rcsult is hlly ul 

keeping with historic reality that the President, rather than Congress, convened 

military comnlissions, and that one of their prinlary benefits was their flexibility. 

It is settled that military commissions "will not be rendered illegal by the 

omission of details required upon trials by courts-martial," and that the rules for 
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commissions may be altered by regulation or at the direction of the President. 

Willialn Winthrop, Militaiy Law and Precedents 841 (2d ed. 1920). Thus, 

although Major William Birkhimer wrote in Military Goverrzntent and Martial 

Law (3d ed. 1914), that military tribunals "should observe, as nearly as may he 

consistently with their purpose, the rules of procedure of courts-nnrtial," he 

recognized that this "is not obligatory" and that nilitdry conlmissions were "not 

bound by the Articles of War." Id. at 533-535 (emphasis added). 

The Quirin precedent illustrates these points. On the day before the military 

trial began, the commission established by President Roosevelt "adopted a thrcc- 

and-a-half page, double-spaced statement of rules," which provided for closed 

hearings, no peremptory challenges, only one challenge for cause, and concluding 

language to the effect that "[tlhe commission could * * * discard procedures f?om 

the Articles of War or the Manual for Courts-Martial whenever it wanted to." 

Louis Fisher, CRS Report for Congress, Military Tribunals: The Quirin Precedent 

8 (Mar. 26, 2002), available at ~littp:i~www.fas.or~irpicrsiR131340.pdD. See 

also Madsen v. Kinsella, 343 U.S. 341, 346-349 (1952) (a military commission is 

not bound by the rules applicable to courts-martial). 

B. Hamdan's Other Attacks On The Commission's 
Procedures Are Without Merit. 

Wamdan challenges the constitutionality of the rule pennitting lus exclusion 
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from proceedings in order to protect classified and other national security 

information, see 32 C.F.R. 9.6(b), (e), but, as an alien abroad. he has no 

conatitutivndl rights to invoke. See p. 4, supra. Hamdan also attacks the rule as a 

violation of customary international law, but that law cannot override a controlling 

executive act. See The Paquete Habana, 175 U.S. at 700." 

Finally, Hamdan asserts (Br. 61) that thc rulc violates "co~iuiion law," but he 

cites no support for his assertion that military commissions are governed by 

common law standards for civil courts, or that any comnlon law right would 

supersede the President's Military Order. Notably, other "co~nmon law" rights, 

such as a trial by jury, do not apply to military tribunals. See Quirin, 317 U.S. at 

40-45. Moreover, Article 36(a) itself provides that the rules applicable to criminal 

trials in civilian courts shall apply to military commissions only "so far as [the 

President] considers practicable," 10 U.S.C. 836(a), and the President 

specifically found that "it is not practicable" to apply those rules in military 

conimissions "[gliven the danger to the safety of the Unitcd Statcs and the nature 

of i~itemational terrorism." Detention, Treatment, and Trial of Certain Non- 

In addition to citing customary international law, a l~umber of the amici 
incorrectly rely upon the international Covenant on Civil and Political Rights 
(ICCPR), wliich creates no jridicially enforceable rights. S. Exec. Rep. No. 102-23 
at 9, 19, 23 (1992); Sosa, 124 S. Ct. at 2767. In atiy event, because Hamdan himself 
does not invoke the ICCPR or the other treaties that anzici cite, this Court is not in a 
position to consider them See Eldred v .  Reno, 239 F.3d 372,378 (D.C. Cir. 2001). 
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Citizens in the War Against Terrorism 5 l(f), 66 Fed. Reg. 57833 (Nov. 13, 2001). 

IV. THE PRESIDENT HAS INHERENT AUTHORITY TO ESTABLISH 
hlILITARY COMMISSIONS. 

Even if there were any doubt surrounding the correct interpretation of 

Articles 21 and 36, the President's inherent authority to establish military 

commissions would call for reading them in a inanner not to obstruct the exercise 

of his war powers. That Congress also has powers that may be relevant to the 

prosecution of terrorists, such as the power to establish inferior Article 111 courts 

and the power to define and punish offenses against the law of nations (Br. 63; 

U.S. Const. art. I, 9 8), it1 no way undermines the President's authority, as 

Commander in Chief, to exercise the traditional fuuctions of a niilita~y conmnnder 

by using military corm~lissions to punish enemies who violate the laws of war. 

There is a well-established historical practice of military commissions 

created by the Executive alone, acting on the basis of the Commander-in-Chief 

power. Hamdan's attempt to overconle the clear historical record falls short. For 

example, he points out that on one occasion during the Revolutios~ary War, George 

Washington chose not to try an individual by a military commission. Br. 64. But 

he does not dispute that, on another occasion, Washington did convene a military 

commission to try a captured British spy. Likewise, Hamdan acknowledges that 

General Andrew Jackson set up military cornnlissiol~s in 1818, during a conflict 
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with the Creek Indians. without statutory authority. Ha~ndan attempts to overcome 

the force of this example by quoting (Br. 64) William Winthrop's Military Law 

and Precedents for the proposition that Jackson's action was "wholly arbitrary and 

illegal." But Hamdan takes this statement out of context; what Wint111.op 

described as illegal was Jackson's disregard of the commission's judgment when 

he ordered that the defendant be shot even though the comliussion had imposed a 

lesser sentence. See id. at 465. 

With respect to the Mexican War, Hamdan correctly notes (Br. 65) that the 

nlilitary comnlissions set up during that conflict had a rather limited jurisdiction. 

Rut he fails to mention the "councils of war" - essentially commissions by 

another name - that here established to try offenses against the law of war, such 

as crimes committed by guerillas. See Winthrop, Military Law at 832-33. 

Finally, tlamdan notes (Br. 65) that military commissions during the Civll 

War were "explicitly authorized" by Congress. But the statute to which he refers 

was not enacted until 1863, by which time conunissions had been UI use for almost 

two years. See Act of March 3, 1863, 12 Stat. 731; Winthrop, Military Law at 833 

(noting "nlilitary conunissions convened as early as in 1861"). In addition, the 

statute did not "authorize" or create military conrmissions. Rather, in defining 

certaill offenses, it provided that those offenses could be tried by either court- 
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martial or nulitary commission. See Act of March 3, 1863, $5 30, 38. Thus, 

Congress contemplated that commissions could exist independently of any explicit 

statutory authorization. 

And while Halndan claims that Ex partc Milligan, 71 U.S. 2 (1866), 

disapproved the use of military com~nissions during the Civil War, the Court in 

Milligan did not consider the legality of comnissions generally. It simply held 

that "a citizen in civil life, in nowise connected with the military service," may not 

be tried by military commission in a State where "the courts are open and their 

process unobstructed." Id. at 121-122. This holding is inapplicable to Hamdan, 

an alien enenly combatant. Cf: Hamdi, 124 S. Ct. at 2642 (plurality opinion) 

(recognizing military authority to detain citizen enemy combatants). Milligan is 

entirely consistent with the proposition that the President, as Commander in Chief, 

has inherent authority to convene a military commission to try an eneniy 

combatant charged with an offense against the laws of war. Because the 

President's inherent power is well established, the district co~~r t ' s  ruling nullifying 

it cannot stand. 
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For the foregoing reasons, and the reasons set forth in our opening brief, the 

district court's ruling should be reversed. 
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STATEMENT OF THE ISSUES 

1 .  Whether the District Court erred in determining not to abstain from 

exercising jurisdiction over Petitioner-Appellee Hamdan's petition by 

construing the laws, treaties, and Constitution of the United States. 

2. Whether the District Court erred in determining that the 1949 

Geneva Conventions, as ratified treaties of the United States, constitute the law 

of the land applicable in this case. 

3. Whether the District Court erred in holding that, until a competent 

tribunal determines that Hamdan is not entitled to POW status under the 

Geneva Conventions, he may be tried only by court-martial for the offense with 

which he is charged. 

4. Whether the District Court erred in holding that Hamdan's Military 

Commission lacks jurisdiction because it violates rights of confrontation and 

presence guaranteed by the UCMJ, military law, international law, common 

law, and the Constitution. 

5. Whether the President has unilateral power to create military 

commissions, including those that contravene military law and the laws of war. 
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RELEVANT STATUTES AND REGULATIONS 

Relevant statutes and regulations are set forth, in pertinent part. in the 

Addendum filed herewith. 

STATEMENT OF THE CASE 

This case involves a petition for a writ of mandamus and habeas corpus filed 

by Salim Ahmed Hamdan. The petition challenges Hamdan's pretrial detention at 

Guantanamo Bay Naval Rase, and, among other things, the validity of the military 

commission that was to try him. The District Court found that the commission was 

inconsistent with the Laws and treaties of the United States, specifically, the UCMJ 

and the Geneva Conventions. 

STATEMENT OF THE FACTS 

On November 13, 2001. the President issued a Military Order to create 

military commissions. 

The rules that govern these commissions do not provide the fundamental 

protections mandated for an accused in the UCMJ. Commission rules permit the 

exclusion of the accused from portions of his trial, 32 C.F.R. §9.6@)(3); deny him 

the ability to represent himself, and permit the admission of unsworn statements in 

lieu of testimony, §9.6(d)(3). The rules further provide that the limited protections 
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available to defendants, such as the presumption of innocence and the right to not 

testify, are not "enforceable" in any way and can be stripped at any time. 32 

C.F.R. 59.10-1 1. 

In late November 2001, Hamdan was captured by Afghani militia forces 

while attempting to flee Afghanistan and return his family to his native country of 

Yemen. After being turned over to American forces, Hamdan was taken to 

Guantanamo Bay, where he was placed with the general detainee population at 

Camp Delta. On July 3, 2003, the President announced that there was "reason to 

believe" that Hamdan was subject to trial by commission. Hamdan was then 

placed in solitary confinement in Camp Echo, where he remained from December 

2003 until late October 2004 (approximately four days before this case was argued 

in the District Court). JA 374-75. While in solitary, Hamdan exhibited symptoms 

consistent with acute mental injury including suicidal inclinations. JA 168-72. 

In December 2003, Lieutenant Commander Swift was detailed, at the 

prosecution's request, to serve as Hamdan's counsel for the limited purpose of 

negotiating a plea. JA 154-55. On February 12, 2004, Hamdan filed a demand 

with the Appointing Authority for charges and a speedy trial under the UCMJ. The 

Appointing Authority rejected Hamdan's demand, concluding that the UCMJ does 

not apply. Hamdan filed this Petition in April 2004. In July 2004, approximately 
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thirty-two months after Hamdan was detained and eight months after the beginning 

of his solitary confinement, Appellants charged Hamdan with conspiracy. 

SUMMARY OF ARGUMENT 

Correctly characterized, the decision below is not "extraordinary," 

"unprecedented" or "counterintuitive." The District Court construed the laws and 

treaties of the United States. It did not "overrule" the President, other than in the 

sense that any federal court might do so in determining that Executive action did 

not comply with the laws and treaties of the United States. The District Court did 

not limit the Clommander-in-Chief powers in the absence of congressional 

authority; rather, it found that Congress in the UCMJ and the Geneva Conventions 

set forth rules governing the treatment of Hamdan. 

Although this case undoubtedly raises issues of national and international 

importance, the court below did not unduly restrict the powers of the Executive as 

historically recognized by the courts; it simply did not acquiesce to claims for the 

substantial broadening of those powers at the expense of traditional functions 

reposed in the Judicial Branch and Congress. 

Whenever a federal court construes the Constitution, statutes or treaties, the 

court, to a degree, impinges upon Executive and Legislative prerogatives. That it 

does so is inherent in the nature of our tripartite form of government. Only in the 
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most rare and extrerne cases does the exercise of the judicial function cause serious 

tensions between the branches of government. The decision of the court below is 

not onc of those cases. It would have been such a case only if the District Court 

had concluded that the Executive's interpretation of the UCMJ and the Geneva 

Conventions urged by Appellants was superior to and could not be reviewed by the 

judiciary. 

The District Court correctly determined that the comn~ission lacks 

jurisdiction to try Han~dan because it violates his right to be present and the right to 

confront witnesses. The right to be present at all stages in criminal proceedings is 

fundamental, guaranteed by military law, common law, constitutional law, and 

international law. Even without the UCMJ, a colnmission that denied these rights 

would be dismissed for want ofjurisdiction. The UCMJ codifies this longstanding 

tradition of justice. 

Hamdan's rights have already been abridged, as he has been excluded from 

portions of the voir dire. The commission rules permit Hamdan to be excluded 

from portions of the trial as well, and the Prosecutor has announced his intention to 

exclude Hamdan for two days of testimony. These actions violate the longstanding 

guarantee of confrontation, one "founded on natural justice." Crawford v. 

Page 314 of 462
Hamdan v. Rumsfeld Litigation
Supreme Court & D.C. Circuit



Washington, 124 S.Ct. 1354, 1363 (2004) (quoting State v. Webb, 2 N.C. 104 

(1794)). 

The court below correctly concluded that abstention was not appropriate 

under Schlesinger v. Councilman, 420 U . S .  738  (1975) and New v. Cohen, 129 

F.3d 639 (CADC 1997). It did so because the courts in Councilman and New were 

asked to defer to courts-martial, the very process that the Government rejects for 

Hamdan. Unlike a court-martial, the con~mission Harndan faces was not created 

by Congress. It is not equipped to construe the Constitution, laws and treaties at 

issue; nor is it an established or mature system designed to protect the rights of the 

accused. The commission, an ad hoc body tainted by command influencc, is not 

due comity. 

The District Court also observed that Councilman and New repeated the 

determination in Noyd v. Bond, 395 U.S. 683, 696 13.8 (1969), that it would be 

"especially unfair to require exhaustion . . . when the complainants raised 

substantial question whether the military may try them at all." Having determined 

that Hamdan raised that substantial question, the District Court held that abstention 

was neither required nor appropriate. 

In reaching this conclusion, the District Court reviewed the policy factors 

favoring abstention set forth in Parisi v. Davidson, 405 U.S. 34 (1972), and recited 
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in New. Deferring to the commission would not "aid[] the military judiciary in its 

task of maintaining order and discipline in the armed services," would not 

"eliminate[] necdless friction between the federal civilian and military judicial 

systems," and would not deny "due respect to the autonomous military judicial 

system created by Congress." JA 379. 

STANDARD OF REVIEW 

A district court's abstention decision is reviewed for abuse of discretion. See 

Hawaii Housing Authority v. Midkiff, 467 U.S .  229, 236 (1984); Handy v. Sha~t~,  

325 F.3d 346,349 (CADC 2003). 

ARGUMENT 

I. THE DISTRICT COURT CORRECTLY REACHED THE 
MERITS 

Abstention "is the exception, not the rule" "because of 'the virtually 

unflagging obligation of the federal courts to exercise the jurisdiction given them."' 

Bridges v. Kelly, 84 F.3d 470, 475 (CADC 1996) (citation omitted); Ankenbrandt 

v. Richards, 504 U.S.  689, 705 (1992) (abstention "rarely should be invoked"). 

Abstention is required only when Congress states "in clear, unequivocal 

terms that the judiciary is barred from hearing an action until thc administrative 

agcncy has come to a decision." Avocados Plus v. Veneman, 370 F.3d 1243, 1248 
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(CADC 2004) (quotation omitted). Congress has said nothing about abstention in 

this case, let alone in the requisite "[slweeping and direct statutory language." Id. 

A. Councilman Does Not Support Abstention Here 

The government's reliance on Councilman is misplaced and ironic. 

Councilman emphasized that in creating the modern court-martial, Congress 

carefully balanced military necessities against procedural fairness. It is precisely 

this system that Appellants reject. This rejection has significant consequences for 

abstention and its underlying elements of comity, competence, exigency, and 

equity. 

1. Comity 

The commission lacks the factual predicate of abstention, a system 

"established by Congress and carefully designed to protect not only mllitary 

interests but [the defendant's] legitimate interests as well." Councilman, 420 U.S. 

at 760; see also New, 129 F.3d at 643; JA 379. 

Councilman and New did not challenge the process's fairness and legality; 

Hamdan does. As this Court has held, without "proceedings that would have 

afforded appellants a full and fair opportunity to litigate their [federal] claims, the 

predicate for Younger abstention [i]s simply absent." Bridges, 84 F.3d at 478 

(citation omitted). 
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Appellants have acknowledged they are "plowing new ground" in 

conducting the first military commissions since 1948. Plowing New Ground in 

Military Commissions, http://www.defenselink.miUnews/Aug2004/n08232004 - 

2004082301.html. Notions of comity are simply inapposite when the tribunal's 

legit~macy is itself at issue. 

Appellants cannot harvest the comity benefits of court-martial cases like 

Councilman and simultaneously claim they are not bound by court-martial rules. 

As noted above, supra pages 3-4, thc supposed "rights" Appellants highlight are 

not "rights" at all and can be taken away at any time. Only Presidential fiat 

constrains this commission. 

Abstention to courts-martial is built on the rock of a fair system established 

by Congress. This commission, a purely Executive creation, cannot make similar 

appeals to comity. Consider two examples. 

a. Delay 

Unlike courts-martial, com~nissions have no time limits. Appellants insist 

that Hamdan lacks court-martial speedy-trial rights. Under the current commission 

rules, Hamdan's trial may not take place for years, if ever. 

If a trial eventually took place and the commissioners found Hamdan not 

guilty, the Appointing Authority and Review Board can send his case back to the 
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commission.' If Hamdan were found guilty, review by the Secretary of Defense 

and the President would occur. That review has absolutely no timetable or fixed 

guidelines. (It took nearly three years to simply charge Hamdan.) 

Abstention principles are inapplicable when there is "an unreasonable or 

indefinite timeframe for administrative action." McCarthy v. Madigan, 503 U.S. 

140, 147 (1992); see Gibson v. Berryhill, 411 U.S. 564, 575 n.14 (1973) 

(administrative remedy inadequate "[mlost often . . . because of delay by the 

agcncy"); Coit v. F'SLIC, 489 U.S. 561, 587 (1989) (because "regulations do not 

place a reasonable time limit on FSLIC's consideration of claims, Coit cannot be 

required to exhaust those procedures"); Walker v. Southern Ry., 385 U.S. 196, 198 

(1966); Smith v. Nl. Bell Tel., 270 U.S. 587 (1926). 

Commissions do not meet Younger's premise of being the "most appropriate 

forum for the resolution of constitutional contentions." Huffman v. Pursue, 420 

U.S. 592, 609 (1975). Permitting the military's process to run its course is only 

appropriate where there is process in the first place and where that process 

' While the Review Panel cannot directly turn a finding of not guilty into a 
finding of guilty, the rules unjustly permit them to return the case for further 
proceedings simply because they are unhappy with the results. Com~?are 32 C.F.R. 
§9.5@) with 10 U.S.C. §§844(a), 862(a)(1) (UCMJ provisions preventing double 
jeopardy). 
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comports with basic fairness. Neither is evident here. Even the mere CSRT 

finalization procedure was so opaque that Appellants' own counsel was unsure of 

it. JA 249. Appellants make procedures up as they go along, dragging out 

deliberations or finalizing them in whatever way prevents them from having to 

defend their actions. This suspect process is not entitled to presumptive legitimacy. 

Even if the commission or the President acquitted Hamdan, that would not 

end the matter. Commission rules permit Hamdan to be charged with another 

offense (such as conspiring to commit some other offense, or even aiding and 

abetting the sume object offenses for which he is currently charged). As long as 

the Military Order stands, Appellants can bring new charges-and subject Hamdan 

to new trials-until conviction. Therefore, Appellants' argument that Hamdan's 

conviction may not he affirmcd is irrelevant; he will always be subject to yet 

another proceeding under the Military Order. Review of that Order is essential 

now. 2 

While amicus WLF "do not doubt" that that thc federal courts would 
possess habeas jurisdiction after a conviction, Appellants offer no such assurance. 
The Military Order tries to preclude civilian review. When this Court abstained in 
New, it noted the variety of remedies available after the court-martial ended. 129 
F.3d at 647-48. If the President keeps post-verdict review to a minimum, then 
federal courts must rule on the commission's legality and jurisdiction at the outset. 
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Unlike Councihnan, this is not a case where the defendant is subjected to the 

period of uncertainty and anxiety attendant upon a typical prosecution. Hamdan is 

subjected to unendlng uncertainty. His case presents serious allegations of 

ongoing psychological damage, harm that is irreparable, "great and immediate." 

Younger v. Harris, 401 U.S. 37, 46 (1971); Lewis, FBI Memos Criticized Practices 

at Guantanamo, N . Y .  Times, Dec. 7, 2004. Abstention could mean Hamdan is 

placed in solitary confinement again indefinitely to await further proccedings, 

creating irreparable psychological harm and eviscerating Hamdan's ability to 

defend himself at trial. Hamdan Reply Br. 15-1 6. 

b. Command Influence 

Councilmtrn was premised on structural safeguards in the court-martial 

system and judges "completely removed from all military influence or persuasion." 

420 U.S. at 758. The cornmissioncrs here (all hand-picked by Appellants) entirely 

lack this insulation. Even worse, the Prosecution has recognized that some have 

close personal connections with senior Pentagon officials who oversee the 

proceedings. Lewis, Guantanamo Tribunal Process in Turmoil, N.Y.  Times, 

Sept. 26, 2004, A29. Command influence in a process that mixes adjudication of 

law and fact represents a "half-century leap backward in military legal norms." 

Page 321 of 462
Hamdan v. Rumsfeld Litigation
Supreme Court & D.C. Circuit



Glazier, Note, Kangaroo Court or Competent Tribunal?, 89 Va. L.Rev. 2005, 2019 

(2003). 

Judicial insulation, another predicate of comity, is missing. "When after the 

Second World War, Congress became convinced of the need to assure direct 

civilian review over military justice, it deliberately chose to confide this power to a 

specialized Court of Military Appeals, so that disinterested civilian judges could 

gain over time a fully developed understanding of the distinctive problems and 

legal traditions of the Armed Forces." Noyd, 395 U.S. at 694 (emphasis added). 

Unlike that system, the Commission's ad hoc Review Board took oaths that 

excluded obeying the Constitution and laws. See Secretary Rumsfcld Swearing- 

In, Sept. 21,2004, http:/lwww.defenselink.milltranscripts/2004/tr20040921- 

secdefl323.html; JMA4 Corp. v. District of Columbia, 378 F.3d 1117, 1123 

(CADC 2004) (applying Younger because "there is no reason to presume that the 

courts of the District cannot be tmsted to adequately protect federal constitutional 

rights"). "[Tlhe duty which rests on the courts, in time of war as well as in time of 

peace, to preserve unimpaired the constitutional safeguards of civil liberty," Ex 

parte Quirin, 317 U . S .  1, 19 (1942), should not be delegated to officials who claim 

the Constitution does not apply and take an oath to implement only the rules that 

they themselves have created. 
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The lack of safeguards against command influence is also evident in 

Appellants' defiance of 10 U.S.C. §3037(c), which provides: 

The Judge Advocate General . . . shall receive, revise, and have 
recorded the proceedings of courts of inquiry and military 
commissions. 

The JAG by stahrte is Presidentially appointed and Senate confirmed for this task. 

The commission therefore not only lacks the sanction of Congress present in 

Councilman, it activcly flouts congressional rules. 

"The Judge Advocate General adds integrity to the system of military justice 

by serving as a reviewing authority". Louis Fisher, Militury Tribunals and 

Presidential Power 124 (2005). In the Civil War, JAG revicw led to invalidation 

of commission convictions, including for denying the right to be present: 

[Judge Advocate General Holt] repeatedly overturned the 
decisions of trials by military commission ... Holt reviewed the 
sentence of Mary Clemmens . . . [stating]: "Further, it is stated 
that the Commission was duly sworn-but does not add 'in the 
presence of the accused.' Nor does the Record show that the 
accused had any opportunity of challenge afforded her. These 
are particulars, in which it has always been held that the 
proceedings of a Military Commission should be assimilated to 
those of a Court-martial. And as these defects would be fatal in 
the latter case, they must be held to be so in the present 
instance." 
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Neely, The Fate ofLiberty 162-63 (1991) (quoting Holt's opinion). The denial of 

this right to be present has already happened to Hamdan. JA 41 1. 

Appellants are asking this Court to abstain to a process that denies basic 

rights and eliminates the advisory review required by Congress. These procedural 

failings counsel against application of comity and abstention. 

2. Competence and Futility 

Younger "presupposes the opportunity to raise and have timely decided by a 

competent state tribunal the federal issues involved." Gihson, 41 1 U . S .  at 577. 

Hamdan's commission is not competent to address the complex questions of 

constitutional law, international law, and jurisdiction present here. The 

commission's presumed knowledge of rililitary operations is simply irrelevant.' 

The legal questions demand the competence and careful consideration of an Article 

111 court. MrCar?hy, 503 U.S. at 148 (exhaustion not "required where the 

' The issue is how military officers will be used: in a commission whose 
rules are made up on the fly, or a court-martial whose procedures have been 
carefully crafted over two centuries by Congress. See William E. Birkhimer, 
Milifaty Government and Marfial Law 533-34 (1914) ("Thc customs of courts- 
martial are the teaching of ages. They have been transmitted from one generation 
of soldiers to another. . . besides, experience has demonstrated that changes, 
unless carefully made, are more apt to embarrass than to facilitate and render 
certain the administration of justice through military tribunals"). 
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challenge is to the adequacy of the agency procedure itself'); Allen v. Grand 

Central Aircraft, 347 U.S. 535,540 (1954). 

In contrast to courts-martial, Hamdan's commission is conducted largely by 

non-lawyers and reviewed by executive-branch officials. Its legal rulings are 

unlikely to provide guidance to the federal courts. While the Court of Military 

Appeals may provide insights into the meaning of the Geneva Conventions, the 

commission proceedings will not. 

Even with professional military judges, Councilman pointedly rejected the 

argument that "the expertise of military courts extended to the consideration of 

constitutional claims." 420 U.S. at 759 (quoting Noyd, supra). See also McKart v.  

United States, 395 U.S. 185, 197-98 (1969). 

Moreover, because it is doubtful that commissions can declare their own 

existence unconstitutional, they "lack authority to grant the type of relief 

requested." McCarthy, 503 U.S. at 148. "[Aln agency . . . may be unable to 

consider whether to grant relief because it lacks institutional competence to resolve 

the particular type of issue presented, such as the constitutionality of a statute." Id. 

at 147-48; Johnron v. Robison, 415 U.S.  361, 368 (1 974); McNeese v. Board of 

Educ., 373 U.S. 668,675 (1963). 
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In addition, abstention is not appropriate when the administrative body has 

"predetermined the issue." McCarthy, 503 U.S. at 148; Gibson, 411 U.S. at 577. 

Appellants have predetermined the issues in this case, namely, the legality and 

constitutionality of commissions, by promulgating the Military Order and 

accompanying regulations. Moreover, Appellants evidently rely on an Office of 

Legal Counsel opinion, which binds the entire federal government, stating that 

commissions are legal. Memorandum for Alberto Gonzales from Patrick Philbin, 

Ofice of Legal Counsel, Legality of the Use of Military Conimissions to Try 

Terrorists (2001). Appellants also claim that a Presidential Order resolves the 

issue of whether the Geneva Conventions apply. App. Br. 40-46. 

The President's recent statements underscore the futility of abstention: 

[T]o the extent that people say, well, America is no longer a 
nation of laws -- that docs hurt o w  reputation . . . [Olur courts 
have made a ruling, they looked at the jwisdict~on, the right of 
people in Guantanatno to have habeas review. . . . We want to 
fully vet the court decision, because I believe I have the right to 
set up military tribunals. And so the law is working to 
determine what Presidential powers are available and what's not 
available. 

Press Conference, Dec. 20, 2004, at http://www.whitehouse.gov/news/releases 

/2004/12/20041220-3.html; see also httv://www.whitehouse.nov/news/releasesi 
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2004112/20041210-9.html; Remarks by Secretary of Defense, Feb. 13, 2004, 

The Military Order, OLC opinion, and other documents make clear that 

exhaustion is futile. Houghton v. Shafer, 392 U.S. 639, 640 (1968); Hammond v. 

Lenfest, 398 F.2d 705, 713 (CA2 1968) ("a court-martial would consider itself 

bound by the determination of the Chief of Naval Personnel"). Commissions have 

long been subject to this problem. E.g., Birkhimer, supra, at 357 (a soldicr "who 

assumes to question the order of his commander does so at his peril. This rule . 

leads to unquestioned obedience" so that officers feel bound to obey orders 

convening commissions). 

In Quirin, Attorney General Biddle explained why exhaustion was futile. 

Responding to the defense's claim that "this court is invalidand unconstitutional," 

Biddle opened the first day of proceedings: 

I cannot conceive that a military commission composed of high 
officers of the Army, under a commission signed by the 
Commander-in-Chief, would listen to argument on the question 
of its power under that authority to try these defendants . . . 
[Tllle question of the law involved is a question, of course, to 
be determined by the civil courts . . . I cannot think it 
conceivable that any commission would listen to an argument 
that [enemy] armed forces . . . have any civil rights that you can 
listen to in this proceeding. 
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Proceedings ("Sabotcur Tr.") at 5-6, 

http:l/www.soc.umn.edu~-samaha~nazi~saboteursnazil .btm. Consistent with 

Biddle's logic, the commission was halted so that the federal case could be filed 

and d e ~ i d e d . ~  The same result is required here. 

3. No Exigency Requires Abstention 

Appellants also renew the military-exigency claim that failed in Reid v. 

Covert, 354 U.S. '1 (1957). Deference to the President goes to the merits, not 

abstention. And no exigency exists. Hamdan has been in military custody for over 

three years and the government has stated it may detain Hamdan independently 

and indcfinitely as an enemy combatant. Hamdan is also subject to court-martial 

and civilian trial. The needs of the military are protected. 

Councilman, moreover, had nothing to do with deference to the exigencies 

of war, it was concerned exclusively with itiievnal military discipline. 420 U.S. at 

757. As Toth v. Quarles, 350 U.S.  11, 22 (1955), stated: "Army discipline will not 

be improved by court-martialing rather than trying by jury some civilian ex-soldier 

See William Rehnquist, All The Laws But One 137 (1998); Saboteur Tr. at 
2765 (adjourning commission so defendants could proceed in Supreme Court); id. 
at 2935 (JAG stating that Supreme Court "probably will straighten out the question 
as to whether this is a theater of operation"). 
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who has been wholly separated from the service . . . [Dliscipline providers] no 

excuse for new expansion of court-martial jurisdiction." When the fighting 

function is not implicated, neither is abstention. See Doe v. Rumsfeld, 297 F. 

Supp.2d 119, 128 (D.D.C. 2003). Whether Hamdan is tried by commission or 

court-martial has no effect on discipline. 

Appellants' delay also belies their claim that commissions are essential for 

security. Unlike past commissions, which dispensed quick justice, this 

commission took over two years to charge Hamdan, and almost three years to 

begin proceedings. Whatever benefits this commission may have for Appellants, 

speedy efficiency is not among them. 

4. As in Quirin, the Public Interest Requires Immediate 
Review 

Appellants' conduct at Guantanamo is the subject of intense interest and 

concern. As President Bush recently suggested, see supra Page 18, a good portion 

of the nation, indeed the world, is watching these proceedings. 

This is the first commission since the World War TI era. In the decades 

since, the Geneva Conventions were ratified and the UCMJ enacted. A clear, 

efficient, and just resolution of the questions presented is essential now. If 

commissions are worth doing, they are worth doing right the first time. 
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In Quirin, the Supreme Court reached the conclusion that equity required 

reaching the merits without delay: 

In view of the public importance of the questions.. .and of the 
duty which rests on the courts, in time of war as well as in time 
of peace, to preserve unimpaired the constitutional safeguards 
of civil liberty, and because in our opinion the public interest 
required that we consider and decide those questions without 
any avoidable delay, we directcd . . . a special term of this 
Court . .  . 

317 U.S. at 19. Even in the midst of World War, the Court understood that the 

cloud of legal uncertainty must be cleared before a commission's verdict. 

Antecedent civilian review avoided the far greater comity threat of courts setting 

aside commission verdicts. That is why a Nixon Administration DOD Report 

concluded that pre-trial habeas review would benefit the Government. See Amici 

International Law Scholars' Brief App. 9. The years since Quirin have seen 

dramatic changes in both domestic law and laws of war. "By definition, the law of 

war must be a concept which changes with the practice of war and the customs of 

nations." United States v. Scl~ultz, 4 C.M.R. 104, 114 (C.M.A. 1952). As in 

Quirin, Article I11 courts must address the legality of commissions in light of these 

changes 

Page 330 of 462
Hamdan v. Rumsfeld Litigation
Supreme Court & D.C. Circuit



Appellants, not pleased with this aspect of Quirin, contend it was overruled 

by Younger and Councilman. But this is flatly wrong. Abstention law in 1942 did 

not look significantly different. See Councilman, 420 U.S.  at 754-56; Younger, 

401 U.S. at 45-46: Reaves v. Ainsworth, 28 App D.C. 157 (CADC 1906). And 

again, Councilman dealt with the carefully designed Congressional system of 

miiitary justice, which is precisely what Appellants reject. 

5. Private Equities Counsel Against Abstention 

When Hamdan filed suit. he had been languish~ng in solitary confinement 

for five months and detention for over two-and-one-half years with no commission 

and no charges. Before filing suit, he did everything possible to exhaust his 

claims, including requesting charges and a speedy trial.5 His request was denied in 

a legal opinion that essentially rejected Hamdan's statutory and constitutional 

claims. JA 1 0 4 . ~  

Appellants' July 27 filing stated that "'the jurisdiction of the Court depends 
upon the state of things at the time of the action brought."' Grupo Datafrta v. Atlas 
Global Group, 124 S.Ct 1920, 1924 (2004). Events after the April 2004 petition 
do not concern jurisdiction. 

The opinion necessarily rejected the Nixon Pentagon Report conclusion 
that the UCMJ and Constitution apply to commissions, which found: 
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After refusing to apply the UCMJ, Appellants hied to derail this litigation. 

First, they asked the Court to hold the proceedings in abcyancc pending Paclilla 

and Rnsul and then brought post-hoc charges to take advantage of Councilman. 

Second, although Hamdan has col~tinuously warned of the irreparable 

psychological harm accruing each day of solitary confinement, Appellants waited 

until the eve of oral argument to move him and then highlighted that change at 

argument. JA 246-47, 261, 357. Third. well after filing their Retum, Appellants 

launched a CSRT and concluded it a few days before oral argument but not soon 

enough to introduce any findings into the record or provide them to opposing 

counsel. 

The procedural history of this case makes clear that it was the Government's 

own manipulations and not Judge Robertson's decision that created "needless 

friction" between the civilian and military systems. Parisi, 405 U.S. at 40. It is 

[Tlhe specific protections of the Bill of Rights, unless made 
inapplicable to military trials by the Constitution itself, have 
been held applicable to courts-martial. Both logic and precedent 
indicate that a lesser standard for military commissions would 
not be constilulionally permissible. In this regard, Winthrop 
stated: "Military commissions . . . are commonly conducted 
according to the rule and forms governing courts-martial." 

Page 332 of 462
Hamdan v. Rumsfeld Litigation
Supreme Court & D.C. Circuit



Appellants that violated comity by trying to derail Hamdan's pre-existing federal 

case. 

Reversal of the judgment below, moreover, may eviscerate Rosul by 

enabling Appellants to evade habeas review of all Guantanamo detainec cases for 

years by designating detainees eligible for commissions. See Golden, After Terror, 

A Secret Rewriting of Militavl Law, N.Y.  Times, Oct. 24, 2004, at 1 (stating that 

Counsel to the Vice President "urged" the White House Counsel to "seek a blanket 

designation of all the deta~nees being sent to Guantanamo as eligible for trial under 

the president's order" and that White House Counsel "agreed"). 

B. COUNCILMAN DOES NOT APPLY TO JURISDICTIONAL 
CHALLENGES 

1. The System Cannot Determine Its Own Jurisdiction 

Councilman recognized that a military-court system needs an external 

determination of jurisdiction and power. it is "especially unfair to require 

exhaustion . . . when the complainants raise[] substantial arguments denying the 

right of the military to try them at all." 420 U.S. at 759 (citation omitted). This 

language from Councilman was quoted by this Circuit in New, 129 F.3d at 644, 

- - - - - 

Quoted in Paust, Antiterrorism Miliiaw Commissions, 23 Mich. J .  Int'l L. 1, 3-4 
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and tracks the longstanding rule. See Guagliardo v. McElro.~, 259 F.2d 927, 929 

(CADC 1958) (previous exhaustion cases are "inapposite, for there court-martial 

jurisdiction over the accused unquestionably existed" and here "the question is 

whether appellant is subject to court-martial jurisdiction at all"), ujfd, 361 U.S. 

281 (1960); Kinsella v. Singleton, 361 U.S. 234, 240-41 (1960) (rejecting 

Government's argument to consider a civilian's impact on discipline because "[tlhe 

test for jurisdiction . . . is one of status"); Hammond, 398 F.2d at 714 (abstention 

inappropriate because government "fails to explain wherein lies [its] power to 

convene the court-martial"); Oliphant v. Suquamish Indian Tribe, 435 U.S. 191 

(1978). 

Cozrncilman upheld the denial of abstention in Toth and Reid, sldpra, because 

"[tlhe constitutional question presented turned on the status of the persons as to 

whom the military asserted its power." 420 U.S. at 759 (emphasis added). The 

challenge in Councilman, by contrast, was brought under the fact-spccific "ad hoc" 

12-factor test of Reword v. Commandant, 401 U.S. 355, 366 (1971). Such factual 

determinations are irrelevant here, as in Toth, Reid, and Guagliardo. 

The expansion of military jurisdiction is disfavored because it is harsh even 

at its bcst. Accordingly, federal courts always police the boundary at the outset. 
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Appellants try to flip the burden through manufacturing a new test: civilian status 

must be "undisputed." App. Br. 20. But Councilman and New both require only 

"substantial arguments." Councilman, 420 U.S. at 759; New. 129 F.3d at 646; 

Andwws v. Heupel, 29 M.J. 743, 747 (A.F.C.M.R. 1989). Abstention has been 

rejected when the Petitioner "colorably claim[edIv that he was a civilian. Mauhudo 

v. Commanding Of$cer, 860 F.2d 542, 546 (CA2 1988). New's claim of civilian 

status, in contrast, was so insubstantial that he abandoned it. 129 F.3d at 646. 

Moreover, Appellants' portrayal of uncontested civilian status in Tulh and 

Reid is revisionist history. The Solicitor General argued in Toth that "ninety years" 

of precedent explain why Toth was "not a civilian." Petr. Br., Toth v. Quarles, No. 

3 (1955), at 12. The Solicitor General argued that Mrs. Reid was "part of the 

American military contingent abroad" and Congress made her "subject to 

discipline under American military law." App. Br., Reid, No. 701, at 31-32. 

Appellants also assert, after failing to provide any evidence to the Court 

below, that Hamdan "clearly falls within the jurisdiction and authority of the 

military." App. Br. 20-21. The Solicitor General in Toth and Reid advanced that 

argument to no avail. Moreover, the question is not whether Hamdan is under the 

military's jurisdiction writ large, but whether the commission has jurisdiction. 

Under Appellants' reasoning, because Councilman and New were under "the 
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jurisdiction and authority of the military" they could be subjected to any 

"commission" the President created. 

In fact, any difference between Hamdan and Toth cuts against Appellants. 

No civilian court had jurisdiction to prosecute Toth. Petr. Brief, supra, at 7. 

Hamdan does not ask for Toth's windfall. Judge Robertson did not grant Hamdan 

immunity; he required prosecution under procedures that comply with Law. 

Appellants also repeat their irrelevant assertions that Hamdan is not entitled 

to constitutional protection. Councilman focused not on constitutional rights, but 

fairness to a defendant's "interests." 420 U.S. at 757. Moreover, Rasul v. Bush, 

124 S.Ct. 2686, 2698 (2004), made clear that "nothing in Eisenrrager or in any of 

our other cases categorically excludes aliens detained in military custody outside 

the United States from the privilege of litigation." The Govemrnent must "make 

their response to the merits of petitioners' claims." Id. at 2699. Finally, footnote 

15 of Rasul shows that the Constitution protects Hamdan. Hamdan Reply Br. 39- 

43. 

2. The Rights at Stake Are Jurisdictional 

Hamdan "is contesting the very authority of the Government to hale him into 

court to face trial on the charge against him." Abney v. United Stater, 43 1 U.S. 

651, 659 (1977). Abstention is inappropriate when a defendant asserts a right such 
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as Double Jeopardy, which protects against the unconstitutional trial process itself. 

Gilliam v. Foster, 75 F.3d 881, 904 (CA4 1996) (en banc): Mannes v. 

Gillespie, 967 F.2d 1310 (CA9 1992); Showery v. Samaniego, 814 F.2d 200 (CA5 

1987). 

In addition to his status-based claim, Hamdan raises several other 

jurisdictional challenges. In military courts, a defendant's presence at every stage 

of the trial is a jurisdictional requirement: 

"[Hle has the right to be present, and must be present, during 
the whole of the trial, and until the final judgment. If he be 
absent . . . there is a want of jurisdiction over the person, and 
the court can not proceed with the trial, or receive the verdict, 
or pronounce the final judgment." 

Weirman v. United States. 36 Ct. C1. 236 (1901) (emphasis in original) (quoting 

Thomas M. Cooley, A Treatise on the Coratitutional Limitations 319 (1868)). In 

military courts, a defendant's presence continues to be jurisdictional. United States 

v. Day, 48 C.M.R. 627 (1974); UnitedStates v. Norsian, 47 C.M.R. 209 (1973). 

Likewise, the failure to follow statutory authorization is jurisdictional: "A 

court-martial is the creature of statute, and, as a body or tribunal, it must be 

convened and constituted in entire conformity with the provisions of the statute or 

else it is without jurisdiction." McCIaughry v. Deming, 186 U.S. 49, 62 (1902). 
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See also Dudley, Military Law 13 (1910) ("The military commission . . . [has] 

jurisdiction only within the limits prescribed by law. Being courts of special 

jurisdiction, the fact that they have jurisdiction must appear in every case, becausc 

without it their acts are wholly void."); Wilcox v. Jackson, 38 U.S. 498, 510-11 

(1 839); Williamson v. Berry, 49 U.S. 495,540-41 (1850). 

United States v. MacDonald, 435 U.S.  850, 861 n.7 (1978) suggested that 

Sixth Amendment speedy-trial guarantees could be vindicated after trial, but the 

Court cautioned that its holding "is not to be confused with the quite distinct 

proposition that certain claims (because of the substance of the rights entailed, 

rather than the advantage to a litigant in winning his claim sooner) should be 

resolved before trial." See Flanigan v. United States, 465 U.S.  259. 266 (1984). 

Harndan asserts a "right not to be tried." MacDonald, 435 U.S. at 861. 

Furthermore, MacDonalGs Sixth Amendment analysis does not control UCMJ and 

the Geneva Conventions speedy-trial rights, which are far more extensive. 

Finally, even rights that can be vindicated post-trial may be properly 

adjudicated without abstention when a patently severe violation occurs. Younger, 

401 U.S. at 53-54. 
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11. HAMDAN'S COMMISSION VIOLATES TEIE GPW 

The District Court's GPW ruling should be affirmed. In challenging this 

ruling, Appellants disparage the Court's power under the Judiciary and Supremacy 

Clauses, ilnscharacterize the ruling below, and disregard the Suspension Clause. 

A. Domestic Law Implements The GPW 

The GPW has been implemented, as no Icss than four sepal-atc provisions 

confirm. 

1. 10 U.S.C. $821 

The District Court correctly noted that "tlamdan has not asserted a 'private 

right of action' under the Third Geneva Convention." JA 394. It held that the 

GPW is implicated by a federal statute, 10 U.S.C. $821. The statute limits 

commissions to "offenders or offenses that . . . bv the law of war may be tried by 

military commissions." Quirin held that the predecessor of $821 incorporated the 

law of war. 317 U.S. at 38. Appellants acknowledge that the law of war includes 

the GPW. JA 292; Addendum 29a. 

Under GPW Article 5, when any doubt arises, a person "shall enjoy the 

protection of the present Convention until such time as their status has been 

determined by a competent tribunal." Addendum 3a. Under Article 102, a POW 
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can be tried only "by the same courts according to the same procedures as in the 

case of members of the armed forces of the Detaining Power." Addendum 4a. 

Appellants claim that $82 1, by referring to "offenders or offenses," pcrmits 

trial by commission because "Conspiracy" violates the law of war. This is false, 

see infva Part 1V.D. 1, as well as far too expansive. Furthermore, under the "last in 

time" rule, any such reading of $821 was overruled by subsequent GPW 

ratification. Conk v.  United States. 288 U.S. 102, 120 (1933). 

2. The National Defense Authorization Act 

Implementation of the GPW is also evident in the National Defense 

Authorization Act, which provides: 

It is the policy of the United States to . . . ensure that, in a case 
in which there is doubt as to whether a detainee is entitled to 
prisoner of war status under the Geneva Conventions, such 
detainee receives the protections accorded to prisoners of war 
until the detainee's status is determined by a competent tribunal. 

Pub. L. No. 8108-375, $1091(b)(4), 118 Stat. 181 1, 2068-69 (2004), Addendum 

57a. Congress further directed in $1092(b)(3) that "all detainees [be provided] 

with information, in their own language, of the applicable protections afforded 

under the Geneva Conventions." Id. $1092(b)(3), 2069-70. 
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Army Regulation 190-8 provides: 

All persons taken into custody by U.S. forces will be provided 
with the protections of the GPW until some other legal status is 
determined by competent authority. 

190-8 $1-5(a)(2), Addendum 55a. Section 1-I@) explicitly states that it 

implements international law and the GPW. AR 190-8 was "adopted to implement 

the Geneva Convention." Hamdi v. Rumsfeld, 124 S.Ct. 2633, 2658 (2004) 

(Souter, J., concurring). 

GPW Articles 5 and 102-the provisions the District Court relied on-are 

specifically implemented: 

a. In accordance with Article 5, GPW, if any doubt arises as 
to whether a person, having committed a belligerent act and 
been taken into custody by the US Armed Forces, belongs to 
any of the categories enumerated in Article 4, GPW, such 
persons shall enjoy the protection of the present Convention 
until such time as their status has been determined by a 
competent tribunal. 

b. A competent tribunal shall determine the status of any 
person not appearing to be entitled to prisoner of war status 
who. .  . asserts that he or she is entitled to treatment as a 
prisoner of war, or concerning whom any doubt of a like nature 
exists. 

Page 341 of 462
Hamdan v. Rumsfeld Litigation
Supreme Court & D.C. Circuit



AR 190-8 $ 1  -6 (emphasis added). Thus, the mere assertion of protected status is 

sufficient. 

Section 3-7(b) implements Article 102, providing that "judicial 

proceedings . . . will be by courts-martial or by civil courts," that the UCMJ applies 

to courts-martial, and that POWs are to be treated like American soldiers in 

judicial proceedings. 

These regulations and their predecessors have long been included in 

military-training manuals. U.S. Army Field Manual 27-10, The Law of Land 

Warfare, ch. 3 7171 (1956) ("[Article 51 applies to any person not appearing to be 

entitled to prisoner-of-war status . . . who asserts that he is entitled to treatment as a 

prisoner of war or concerning whom any other doubt of a like nature exists"); 

Judge Advocate General's School, Operational Law Handbook 22 (2003 j. 

"It has been repeatedly held that authorized military regulations have the 

force of law." United States v. Mead, 16 M.J. 270, 273 (C.M.A. 1983). Courts 

enforce them, even against the military. Vitarelli v. Seaton, 359 U.S. 535, 539-40 

(1959) ("Having chosen to proceed against petitioner on security grounds, the 

Secretary. . . was bound by the regulations which he himself had promulgated for 

dealing with such cases, even though without such regulations he could have 

discharged petitioner summarily"); Service v. Dulles, 354 U.S. 363> 388-89 (1957); 
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Standard Oil Co. v. Johnson, 3 16 U.S. 48 1, 484 (1942); Nixon v. Sec'y of hiaw, 

422 F.2d 934,937 (CA2 1970) ("the Navy is bound by its own validly promulgated 

regulations. and the district courts are free to entertain suits by servicemen 

requesting compliance with such rules"); United States v. Heflier, 420 F.2d 809, 

811 (CA4 1969); Hammond, 398 F.2d at 715 ("we agree with the District of 

Columbia Circuit that 'the District Court may review actions by military authorities 

which violate their own established regulations."' (citation omitted)) 

4. M.C.M. 

The M.C.M., promulgated by President Bush's Executive Order, limits military 

tribunals under the Geneva Conventions: 

When a general court-martial exercises jurisdiction under the 
law of war, it may adjudge any punishment permitted by the 
law of war. 

Discussion 
Certain limitations on the discretion of military tribunals to 

adjudge punishment under the law of war are prescribed in 
international conventions. See, for example, Geneva 
Convention Relative to the Protection of Civilian Persons. . . . 

M.C.M. 201(Q(l)(B)(ii). 
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B. Hamdan May Challenge Appellants' Violation of Statutes and 
Regulations 

Given Appellants' violation of statutes and regulations, mandamus relief is 

appropriate. Nixon, 422 F.2d at 937 (mandamus available when Navy violated 

regulations). The same is true of habeas: "unless Congress acts to suspend it . . . 

the Great Writ . . . serv[es] as an important judicial check on the Executive's 

discretion in the realm of detentions." Harndi, 124 S.Ct. at 2650 (plurality) (citing 

INS v. St. Cyr. 533 U.S. 289 (2001)). 

In Wang v. Ashcroft, 320 F.3d 130 (CA2 2003), an alien sought habeas relief 

claiming that his deportation violated the Convention Against Torture (CAT). The 

Government claimed, and the petitioner did not dispute, that CAT was neither self- 

executing nor judicially enforceable. Nevertheless, the Coud held that the 

violation of the implementing statute and regulations could be challenged in a 

habeas action, despite this statutory language: "[nlotwithstanding any other 

provision of law, . . . nothing in this section shall be construed as providing any 

court jurisdiction to consider or review claims under the [CAT] or this section." 

Id at 140. Such language "does not speak with sufficient clarity to exclude CAT 

claims From $2241 jurisdiction," and that to conclude otherwise would create 

serious Suspension Clause issues. Id. at 142. Accord Ogbudimlipa v. Ashcroj, 
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342 F.3d 207, 221 (CA3 2003); Saint Fort v. Ashcroft, 329 F.3d 191, 202 (CAI 

2003); Singh v. Ashcroft, 351 F.3d 435, 442 (CA9 2003). The court relied on SI. 

Cyr, where "[l'lhe [Supreme] Court explained that at an absolute minimum, the 

Suspension Clause protccts the writ as it existed in 1789, and at that time the use of 

the writ encompassed detentions based on errors of law, including the erroneous 

application or interpretation of statutes." Wang, 320 F.3d at 143. 

Iiamdan's claims are similar, indeed stronger, arising from his detention due 

to Appellants' erroneous interpretation of 5821, the National Defense 

Authorization Act, and AR 190-8. 

C. Hamdan's GPW Rights Are Also Enforceable Under the 
Supremacy Clause 

Even absent the implementing statutes and regulations, Hamdan has rights 

under the GPW that are judicially enforceable by virtue of the Supremacy Clause. 

This is because the GPW is sclf-executing and protects individual rights in a 

manner capable of judicial enforcement. 

"In determining whether a treaty is self-executing courts look to the intent of 

the signatory parties as manifested by the language of the instrument, and, if the 

instrument is uncertain, recourse must be had to the circumstances surrounding its 

execution." Diggs v. Richardson, 555 F.2d 848, 851 (CADC 1976). Non-self- 
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executing treaty provisions typically "call upon governments to take certain 

action." Id. at 851. Treaties that "by their terms confer rights upon individual 

citizens" and can be given effect by courts without legislation are generally self- 

executing. Id. The GPW clearly speaks in terms of individual rights, as 

Appellants admit. JA 270. 

Some provisions of a treaty may be self-executing and others non-self- 

executing. Lidas v. Unitedstates, 238 F.3d 1076, 1080 (CA9 2001); United S~ate.r 

v. Postal, 589 F.2d 862, 884 (CA5 1979). Nothing in Articles 5 and 102 calls for 

future government action. "[Ilt appears that very little in the way of new 

legislative enactments will be required to give effect to the provisions contained in 

the four [Geneva] conventions." S. Exec. Rep. No. 84-9 (1955) ("Ratifying 

Rcport") at 30. The Senate Foreign Relations Committee identified only four areas 

where additional legislation would be necessary to implement thc GPW, none 

relevant here. Id. 

Appellants no longer contend that the GPW is not self-executing. They 

acknowledge that it is in effect in domestic law. App. Br. 27, 31. However, they 

assert that the GPW does not contemplate judicial enforcement. That claim 

depends primarily on whether the tfeaty purports to protect individual rights or, by 

contrast, addresses itself only to governments. For example, the instrument in 
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Diggs-a UN resolution calling on states to embargo South Africa-was "not 

addressed to the judicial branch" and did not confer rights upon individuals. 555 

F.2d at 851. However, the Court has made clear that certain treaty provisions 

judicially enforceable: 

A treaty, then, is a law of the land as an act of Congress is, 
whenever its provisions prescribe a rule by which the rights of 
the private citizen or subject may be determined. And when 
such rights are of a nature to be enforced in a court of justice, 
that court resorts to the treaty for a rule of decision for the case 
before it as it would to a statute. 

Head Money Cases, 112 U.S. 580, 598-99 (1 884) (emphasis added). 

Thus, if the GPW provides a rule to determine an individual's rights, courts 

will enforce it. E.g., Kolovrat v. Oregon, 366 U.S. 187 (1961); Jordan v. Tashiro, 

278 U.S.  123, 130 (1928); Asakura v. Seattle, 265 U.S. 332, 341 (1924); United 

States v. Percheman, 32 U.S. 51, 89 (1833). None of these cases ask whether a 

"private right of action" exists 

Moreover, the Court has repeatedly held that the habeas statute permits 

enforcement of treaty-based individual rights. Factor v.  Laubenheirner, 290 U.S. 

276, 286 (1933); Mali v. Keeper of Cornmon Jail, 120 U.S. 1 (1887) ("we see no 

reason why [petitioner] may not enforce his rights under the treaty by writ of 

habeas corpus in any proper court of the United States"); United States v. 
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Rauscher, 119 U.S. 407 (1886); Chew Heong v. United States, 112 U.S. 536 

(1884); Ogbudimkpa, 342 F.3d at 218 n.22. 

Indeed, the Executive Branch has itself acknowledged that the GPW 

provides rules of decision that can be invoked by enemy detainees in a habeas 

action. United Stales v. Noriega, 808 F.  Supp. 791, 797 (S.D. Fla. 1992) ("The 

government has maintained that if General Noriega feels that the conditions in any 

facility in which the BOP imprisons him do not meet the Geneva 111 requirements, 

he can file a habeas corpus action under 28 U.S.C. 2255"); U.S. Army, Law of 

War Workshoj) Deskbook 85 (2000) (prisoners of war "have standing to file a 

Habeas Corpus action . . . to seek enforcement of their GPW  right^").^ 

D. The 1949 GPW Does Not Rely Only on Diplomacy 

Appellants mistakenly assume that diplomacy is the exclusive means of 

enforcement. The fact that the GPW does not expressly mandate judicial domestic 

enforcement is not unusual given the variety of legal regimes in place among 

signatories. Carlos Vazquez. The Four Doctrines of Self-Executing Treaties, 89 

Available at 
https:ilwww.jagcnet.my.miVJAGCNETInternet/Homepages/AC/CLAh.1O- 
Public.nsfiO/fc6fd99c6c0745el85256a1d00467742/$FILE/LOW%20Deskbook%202000. 
pdf. 
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Am.J. Int'l L. 695, n.36, n.63 (1 995). The GPW contemplates the most scrupulous 

enforcement by whatever means are constitutionally appropriate. Its very first 

Article requires the Parties "to respect and to ensure respect for the present 

Convention in all circumstances." 

By undertaking this obligation at the very outset, the 
Contracting Parties drew attention to the fact that it is not 
merely an engagement concluded on a basis of reciprocity. . . . 
It is rather a series of unilateral engagements solemnly 
contracted before the world as represented by the other 
Contracting Parties. Each State contracts obligations vis-a-vis 
itself and at the same time vis-i-vis the others. 

The Contracting Parties do not undertake merely to respect the 
Convention, but also to ensure respect for it. It is self-evident 
that it would not be enough for a Government to give orders or 
directions and leave the military authorities to arrange as they 
pleased for their detailed execution. It is for the Government to 
supervise the execution of the orders it gives. 

Int'l Comm. Red Cross, Commentay: III Geneva Convention Relative to the 

Treatment of Prisoners of War 17-18 (1960). Its earners intended signatories to 

employ all necessary internal mechanisms for domestic compliance, and to use 

diplomacy to promote compliance abroad. In our country, the Constitution's 

structural reliance on courts entails their participation to "ensure respect for the 

[GPW] in all circumstances." 
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Appellants also fail to recognize that the 1949 Conventions, unlike the 1929 

treaty, protect indivi(iz~a1 rights: 

It was not until the Conventions of 1949. . . that the existence 
of "rights" conferred on prisoners of war was affirmed. 

Id. at 90-91. Nothing in the GPW suggests that it is enforceable only through 

diplomatic protest, which was a flaw in the 1929 treaty that the GPW sought to 

remedy. Best, W i ~ r  and Law Since 1945, at 80-1 14 (1994). 

In ratifying the GPW, the Senate looked at the 1939-45 failures of the earlier 

Convention and sought to provide "greater and more effective protection for the 

persons whom they were intended to benefit." Ratifying Report at 1-2. "To 

tighten up the obligations of the parties," id at 6 ,  the GPW replaced ineffective 

diplomatic protest with legally binding injunctions. The Senate Committee hailed 

the GPW as a "landmark" in the protection of human rights, cautioning "[wle 

should not be dissuaded by the possibility that at some later date a contracting 

party may invoke specious reasons to evade compliance." Id. at 32. 

The task of interpreting the GPW rests ultimately with the Courts. While an 

interpretation urged by the Executive is "of weight," it is well settled that "the 

construction of a treaty by the political department of the governrncnt [is] not 

conclusive upon courts called upon to construe it." Factor, 290 U.S. at 295. 
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Appellants' interpretation ignores the GPW's spirit and purpose, disregards canons 

of interpretation, and offends the Suspension and Supremacy Clauses. 

"According to the accepted canon, we should construe the treaty liberally to 

give effect to the purpose which animates it. Even where a provision of a treaty 

fairly admits of two constructions, one restricting, the other enlarging rights which 

may be claimed under it, the more liberal interpretation is to be preferred." 

Racardi v. Domenech, 31 1 U.S. 150, 163 (1 940); accord United States v. Stuart, 

489 U.S. 353, 368 (1989); Chew Ifeong, 112 U.S .  at 540. "After all, the ultimate 

goal of Geneva 111 is to ensure humane treatment of POWs-not to create some 

amorphous, unenforceable code of honor among the signatory nations." Noriega, 

808 F. Supp. at 799; United States v. Lindh, 212 F. Supp. 2d 541, 554 (E.D.Va. 

2002).8 

Finally, even had the GPW denied the right to judicial review (which it does 

not), domestic statutes and regulations create one. Ogbudimkpa, 342 F.3d at 228; 

Saint Fort, 329 F.3d at 201; Wang, 320 F.3d at 141. 

Judge Bork's concurrence in Tel-Oren v. Libyan Arab Republic, 726 F.2d 
774, 809 (CADC 1984), concerned a claim for damages and did not comment on 
the provisions at issue in this case. Its conclusions regarding the GPW are not 
controlling. Nor are those of Hamdi v. Rumsfeld, 316 F.3d 450, 468-68 (CA4 
2003), which was vacated, 124 S.Ct. 2633. 
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E. The District Court Correctly Interpreted GPW Article 2 

The District Court's ruling was not based on "determinations" that only the 

Executive may make. Rather, it was based on three facts that were not disputed by 

Appellants below: (1) Hamdan was captured in Afghanistan during hostilities after 

911 1 ,  ( 2 )  he has asserted a right to protection under the GPW, and (3) Appellants 

have not convened a competent tribunal. 

Appellants now challenge facts (2) and (3), but those challenges are not part 

of the record and can easily be disposed of. First, Hamdan has clearly claimed 

protected GPW status. JA 57-59, 65. It is true that he denies he was a combatant, 

but the GPW by its terms protects persons not directly involved in hostilities. 

GPW Articles 3,4, 5 .  

Second, with respcct to Article 5, Appellants admitted that the CSRT had no 

bearing on POW status and had "zero effect" on their motion to dismiss. JA 250- 

51. Appellants now contend that the CSRT was the functional equivalent of an 

Article 5 hearing. Yet the CSRT determines enemy combatancy, not POW status. 

Memorandum from Secretary of the Navy, 

http:llwww.defenselink.mil/newslJu12004/O04O73Ocomb.pdf. Appellants have 

stated that CRSTs are not Article 5 tribunals. Defense Dep't. Background Briefing 

on CSRTs, http:/ldefenselink.militranscripts/20041OO40707-098 1 .html. In any 
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event, Hamdan's CSRT findings are not part of the Record in this case and have 

not been given to Hamdan's lawyers (who hold security clearances). JA 294-95. 

The cases cited by Appellants do not remotely stand for the proposition that 

a federal court cannot interpret a treaty to detcrminc whether it applies to 

undisputed facts. For example, U ~ ~ i t e d  States v. Curtiss- Wright Export Corp., 299 

U.S. 304 (1936), did not even involve a treaty. It dealt with an Executive Order 

implementing a joint resolution of Congress. Bunco Nacional de Cuba v. 

Sabbatino, 376 U.S. 398 (1964), rejected the Executive's argument that Cuba 

should be refused access to U.S. courts, establishing that the judiciary will not be 

marginalized by Executive claims about foreign-policy prerogatives. Likewise, 

Doe v. Braden, 57 U.S. 635 (1853). merely held that the Executive determines 

whether a foreign government ratified a treaty: 

[Tlhe Constitution declares that all treaties made under the 
authority of the United States should be the supreme law of the 
land. 

The treaty is therefore a law made by the proper authority, and 
the courts of justice have no right to annul or disregard any of 
its provisions, unless they violate the Constitution of the United 
States. It is their duty to interpret it and administer it according 
to its terms. 

Id. at 657 (emphasis added). 
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Furthermore, the District Court's Article 2 determination is correct. 

Afghanistan and the United States are GPW High-Contracting Parties. U.S. 

Armed Forces invaded Afghanistan "to wage a military campaign against a1 Qaeda 

and the Taliban regime that had supported it." Rasui, 124 S.ct. at 2690. The 

Taliban controlled the Afghan state. Thus, the U.S. was in armed conflict with a 

High Contracting Party and occupied its territory. 

Appellants' contention that the Afghani conflict was actually two separate 

conflicts is strained, reminiscent of the "specious reasons to evade coinpliance" 

decried in the Ratifying Report. These alleged "separate conflicts" were fought 

against forces working in concert, on the same territory, at the same time, arrayed 

against the same American and allied forces. Appellant Rumsfeld stated: "With 

respect to the Taliban. . . they were tied tightly at the waist to a1 Qaeda: They 

behaved like them, they worked with them, they functioned with them, they 

cooperated with respect to communications, they cooperated with respect to 

supplies and ammunition. . . ." Rumsfeld Statement, www.defenselink.mil/newsl 

Jan2002/tOI282002-t0127sd2.html. Application of the GPW in these 

circumstances is consistent American military practice in every major conflict. 

Jennifer Elsea, Congressional Research Service, Treatment of "L3attlefield 
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Detainees" in the Whr on Terrorism 29 (20021, 

http://fpc.state.gov/documents/organization/9655.pdf. 

Appellants concede that the Geneva Conventions apply in the conflict 

against the Taliban. See White House Fact Sheet, 

http://www.whitehouse.govinews/releases/2002/02/20020207-13.html. Because 

Hamdan was captured in that conflict, the GPW applies. 

As the District Court found, "doubt" of Hamdan's POW status arises from 

multiple circumstances, including his denial that he is a1 Qaeda, his assertion of 

protected status, the civil war in Afghanistan, and the fact, undisputed by 

Appellants, that he was seized by an Afghan militia and exchanged for a bounty. 

JA 153. 

Moreover, AR 190-8 makes clear that the mere assertion of POW status 

requires a tribunal. "The United States has in the past interpreted [Article 51 as 

requiring an individual assessment of status before privileges can be denied. Any 

individual who claims POW status is entitled to an adjudication of that status." 

Elsea, supra, at 29. 

Furthermore, it is arguable that even a1 Qaeda members can receive GPW 

protections, and need not meet Article 4(a)(2)'s criteria if they are "members of 

militias or volunteer corps forming part of [a Party's] armed forces." GPW 4(a)(l); 
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D. Jinks and D. Sloss, Is the President Bound by the Geneva Conventions?, 90 

Cornell L.Rev. 97, 11.79 (2004). The District Court did not need to reach this 

question because Hamdan did not receive an Article 5 hearing. 

Finally, Appellants' argument about GPW Article 2, 7 3's reference to 

"mutual relations" is irrelevant. Appellants cannot rely on their allegation that 

Harndan is "affiliated" with al Qaeda to deny him GPW protections. The GPW, a 

federal statute, and Army regulations each require an Article 5 hearing first. 

F. Appellants Have Violated Common Article 3 

The District Court's holding that Article 3 applies should be affirmed. JA 

388, 391. The court cited authorities establishing that Article 3 sets forth the "most 

fundamental requirements of the law of war." Kadic v. Karadzic, 70 F.3d 232,243 

(CA2 1995). While invoking the law of war as authorizing Hamdan's commission, 

Appellants disregard other aspects of that law constraining their conduct. One 

such constraint is Article 3's requirement of "a regularly constituted court affording 

all the judicial guarantees which are recognized as indispensable by civilized 

peoples." 

Appellants argue that Article 3 does not apply because the conflict against 

a1 Qaeda is international. This argument "is plainly incorrect as a matter of law." 

Jinks and Sloss, supra, at 11.87. In fact, as Kadic and the other authorities cited by 
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the District Court establish, Article 3 is binding in all conflicts, on all parties, as a 

minimum standard. Indeed, American courts have found individuals liable for 

"violations of Common Article 3 and the customary international humanitarian 

norms embodied in those provisions." Mehinovic v. I'uckovic, 198 F .  Supp.2d 

1322, 1351 (N.U.Ga. 2002). 

Hamdan's ad hoc con~mission is not regularly constituted because it is 

established in violation of statutes, the GPW, the Constitution, and the laws of war; 

compromised by command influence; and not competent to address the complex 

issues presented. It fails to afford adequate judicial guarantees, denying 

confrontation and other basic rights while not providing independent and impartial 

review. 

While the District Courf correctly recognized that Article 3 applies, it 

abstained from ruling further. JA 398-99. However, this Court can and should 

affirm the court below because of Appellants' Article 3 violation. Freeman v. B&B 

Assocs., 790 F.2d 145, 151 (CADC 1986) (appellate court "will freely consider any 

argument by an appellee that supports the judgment of the district court including 

arguments rejected by the district court"); In re Swine Flu Immunization Prods. 

Liability Litig., 880 F.2d 1439, 1444 (CADC 1989). 
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111. HAMDAN'S COMMISSION, WHICH HAS ALREADY DENIED 
THE RIGHT TO BE PRESENT. LACKS JURISDICTION 

Appellants contend that the President can shape the proceedings as he 

chooses, unconstrained by the UCMJ and fundamental principles of law. They 

have already abridged Hamdan's right to be present by barring him from portions 

of his voir dire. JA 131-32. In addition, the prosecution has stated that it will put 

on two days of testimony without Hamdan present. Id. 

The involuntary exclusion of the accused £?om trial proceedings is 

universally rejected and unprecedented in military justice. As noted above, the 

failure to guarantee the right to presence is jurisdictional; indeed the judgment of a 

military commission during the Civil War was disn~issed for violating presence 

rights. See supra pages 15-16, 29. In World War 11, the .United States even 

prosecuted Japanese officers who conducted a military commission that abridged 

the defendant's right to participate. 

The right to be pesent is foundational in the UCMJ, international law, 

military law, common law, and the Constitution. Each provides an independent 

basis to void the commission. 

First, UCMJ provisions 821 and 836 require commissions to conform to the 

laws of war and the UCMJ, respectively. 
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Second, even before the UCMJ's enactment, commissions could not take 

actions contraty to the laws of war. See infra Part IV. The laws of war also 

establish a rule by which Sections 821 and 836 should be interpreted. "[Aln act of 

Congress ought never to be construed to violate the law of nations if any other 

possible construction remains." Murray v. The Charming Betsy, 6 U.S. 64, 118 

(1 804). 

Third, Presidential rules for military tribunals must follow "well-recognized 

principle[s] of military law." United States v. Rodriguez, 37 M.J. 448, 454 

(C.M.A. 1993). Appellants state that commissions are "commonlaw war courts." 

App. Br. 55. They are bound by that common law, too. 

Fourth, the constitutional right to be present is fundamental and cannot be 

dcnied in Guantanamo. See Rasul, supra, at n. 15. 

A. The UCMJ constrains the President 

10 U.S.C. $821 permits the President only to punish in conformity with the 

laws of war. See supra Part 11.A. 1 .  But denial of the right to be present not only 

removes the commission from established law-of-war principles. it creates a grave 

breach of them. 

An independent UCMJ provision, 10 U.S.C. §836(a), limits Presidential 

power: 
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Pretrial, trial, and post-trial procedures, including modes of 
proof, for cases arising under this chapter triable in courts- 
martial, military commissions and other military tribunals . . . 
may be prescribed by the President by regulations which shall, 
so far as he considers practicable. apply the principles of law 
and the rules of evidence generally recognized in the trial of 
criminal cases in the United States district courts, but which 
may not be contrary to or inconsistent with this chapter. 

Based on this Congressional mandate that the UCMJ is a procedural baseline, the 

District Court properly held that the commission cannot try Hamdan. JA 414. The 

plain language of 10 U.S.C. $836. historical practice, and military-court 

interpretation all support that decision. 

The fundamental principle of statutory interpretation is to follow the text. 

Ardestand v. I.N.S., 502 U.S. 129, 135 (1991). This Court need go no further than 

the UCMJ's text. Section 836 does not say "contrary to or inconsistent with" rules 

in the UCMJ that specify military commissions; it says "this chapter." The 

President expressly relied on $836 to establish this commission. Addendum 13a. 

He cannot invoke words in $836 that empower him and simultaneously ignore 

words that constrain him. 

Even if the UCMJ did not exist, thc President could not depart !?om 

fundamental court-martial rules. Prior to the UCMJ, con~missions followed the 

same procedures as courts-martial with the exception of the number of members: 
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[Commissions] while in general even less technical than a 
court-martial, will ordinarily and properly be governed, upon 
all important questions, by the established rules and principles 
of law and evidence. Where essential, indeed, to a full 
investigation or to the doing of justice, these rules and 
principles will be liberally construed and applied. 

2 William Winthrop, M i l i t a ~  Law and Precedents, 842 (2d ed. 1920). Accord 

Glenn, Army and Law 42 (1918) ("in all matters of procedure, [commissions] are 

govemed by the practice obtaining in regular courts-martial"); Ives, Treatise on 

il4ili~aqj Law 284 (1 879) ("The forms of procedure are the same as before courts- 

martial"); i d ,  at 281; George B. Davis. A Treary on the Militaly Law o f  the United 

States 309 (1913) ("the rules which apply in these particulars to general courts- 

martial have alnlost uniformly been applied to military commissions"); Benet, 

Treatise on Militnry,Law 15 (1 862) (commissions must "be conducted according to 

the same general niles as courts-martial in order to prevent abuses which might 

otherwise arise."); Instructions No. 5, Hunt, 4 American Mil. Govt. of Occupied 

Germany, 1918-1920, 50 (1920) (commission procedure in occupied Germany 

would "be in substance the same as in trial by General Court-Martial"). 

Appellants point to General Crowder's "authoritative" testimony, App. Br. 

35, neglecting to mention that Crowder's next sentence is that commissions and 

courts-martial "have the same procedure." S. Rep. 64-582 at 40 (1916). 
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Section 836 reflects this traditional equivalence. As the District Court noted, 

it permits procedures for courts-martial to differ from commissions in some 

respects, but subordinates both to hndamental UCMJ principles. 

The District Court's reading is not a "death knell" for Presidential flexibility. 

Rules for commissions can differ from the rules for courts-martial when they are 

consistent with the UCMJ. JA 4 0 6 . ~  

Appellants contend that $836 only prevents the President &om prescribing 

procedural rules that are contrary to the nine UCMJ sections where "military 

commissions" are specifically mentioned. App. Br. 53-54. Yet only three of these 

nine sections specifj. procedural rights: 10 U.S.C. $828 (requiring court reporter 

and, where necessary, interpreters); §849(d) (permitting authenticated depositions); 

§850(a) (permitting prior sworn statements). Appellants' position is, quite simply, 

that the & procedural rules it must provide are the presence of a court reporter 

and interpreter, and the ability to read into evidence prior sworn statements or 

deposition testimony. This is an absurd statutory reading that not only defies the 

For cxanlple, Commission Rule 32 C.F.R. §9.5(m) permits, in contrast to 
R.C.M. 1001(c), "the Accused to make a statement during sentencing 
proceedings." Although these rules differ, neither is contrary to 10 U.S.C. $856 or 
other UCMJ provisions. Commission Rule §13.3(c)(3) gives defense counsel 
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plain meaning of §836(a), but also ignores §836(b), which states: "All mles and 

regulations made under this Article shall be uniform insofar as practicable." 

Appellants claim that the District Court made the nine co~nn~ission mentions 

surplusage, neglecting that their reading renders $836 entirely superfluous. If the 

President has the inherent authority to set up commissions as he pleases, $836 is a 

nullity. Appellants' reading creates a second Layer of superfluousness, too, since 

"contrary to" has a narrower meaning than "inconsistent with." The latter looks to 

the animating purpose and spirit. Blackk Law Dictionary 322, 766 (1990). 

Appellants' surplusage argument fails for other reasons as well, Glazier, supra, at 

2022; Lamie v. United States Trzrstee, 124 S.Ct. 1023. 103 1 (2004). 

Appellants' rcltance on Yumashita and Madsen is misplaced. As the District 

Court noted, Yamashita was decided five years before extension of UCMJ 

jurisdiction over "pcrsons within an area leased by or otherwise reserved or 

acquired for the use of the United States." §802(a)(12); JA 407-408. Indeed, when 

proposed, 712 was criticized for greatly expanding Article 2. General Green, the 

Army JAG, stated: 

primary responsibility for identifying conflicts-of-interest; R.C.M. 901(d)(4)(D) 
makes the military judge primarily responsible. Neither violates $838. 
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Article 2(12) is not limited to time of war or national 
emergency. nor does it exclude purely military offenses. Its 
effect would be to make subject to military law, without 
limitation or qualification, any person residing in or visiting a 
base area at any time. The enactment. . . will inevitably lead to 
international complications. 

Statement, U.S. Senate, Armed Services Committee, 5/9/1949, at 266. Despite this 

criticism, 712 was adopted without the limitations in $1201. The UCMJ applies 

under 712, as well as 779,lO. 

Appellants' misleading quotation of four words fkom Madsen's description of 

the history of cotnmissions does not enlarge its holding, which was merely that 

commissions may try civilians under circumstances not present here. See infr-0 

Part lV.C. Afad~en touched on procedure only in passing because procedure was 

not challenged, but that dicta undermines Appellants. Id. at 358-59 ("The rights of 

individuals were safeguarded by a code of criminal procedure dealing with 

warrants, summons, preliminary hearings, trials, evidence, witnesses, findings, 

sentences, contempt, review of cases and appeals."). Of most relevance, the 

Commission Rules in Madsen explicitly guaranteed "the rights . . . To he present" 

and to "cross-examine any witness." Id. at 360 n.24. 

The District Court's holding is consistent with judicial enforcement of $836 

in courts-martial. United States v. Douglas, 1 M.J. 354, 356 (C.M.A. 1976) 
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(M.C.M. provision contrary to 10 U.S.C. $854 "exceeds the President's authority 

under Article 36, UCMJ, and is inoperative."). "Under [Article 361 a variety of 

Manual provisions have been invalidated, although it has occasionally been 

difficult to perceive the exact textual conflict between the Code and Manual 

provisions." Eugene Fidell, Judicial Review of Presidential Rulemaking Under 

Article36: The Sleeping Giant Stirs, 4 Mil. L.Reptr. 6049, 6051 (1976) 

(footnote/citations omitted). 

B. The Denial of Presence and Confrontation Destroys the 
Commission's Jurisdiction 

The District Court correctly concluded that commission rule 32 C.F.R. 

§9.6(b), which permits portions of Hamdan's trial to be conducted outside of his 

presence,and robs him of the right to confront witnesses, destroys the commission's 

jurisdiction. JA 403-405. 

Section 839(b) reflects a hndamental truth: A trial without the accused 

present is a sham. "In cases of felony our courts, with substantial accord, have 

regarded [the right to be present] as extending to every stage of the trial, inclusive 

of the empanelling of the jury and the reception of the verdict, and us being 

scarcely less important to the accused than the right of trial itself:" Diaz v. United 

States, 223 U.S. 442, 455 (1912) (emphasis added); Lewis v. United States, 146 

Page 365 of 462
Hamdan v. Rumsfeld Litigation
Supreme Court & D.C. Circuit



U.S. 370, 372, 375 (1892) ("A leading principle that pervades the entire law of 

criminal procedure is that, after indictment found, nothing shall be done in the 

absence of the prisoner."); id. (right to be present is of "peculiar sacredness" and it 

would be "contra~y to the dictates of humanity" to allow defendant to waive it) 

(emphasis added); United States v. Washington, 705 F.2d 489, 497 (CADC 1983) 

("the defendant's presence is fundamental to the basic legitimacy of the criminal 

process.") (citations omitted). 

While presence rights for disruptive defendants has been cut back, e.g., 

Illinois v. Allen, 397 U.S. 337 (1970), no case questions the fundamental common 

law proposition that absent waiver, the accused must be prcsent during voir dire. 

The presence of counsel is not enough. Lewis, 146 U.S. at 373-74 (specifically 

addressing exclusion from voir dire and staling that defendant's "life or liberty may 

depend upon the aid which, by his personal presence, he may give to counsel. . . . 

The necessities of the defense may not be met by the presence of his counsel 

only."); Faretta v. California, 422 U.S. 806, 819 (1975). This Court, for example, 

reversed a conviction when a defendant was not present during voir dire, finding 

the right to be present fundamental at both common law and in the Constitution: 

During voir dire, for example, "what may be irrelevant when 
heard or seen by [defendant's] lawyer may tap a memory or 
association of the defendant's which in turn may be of some use 
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to his defense" .... A defendant's presence at voir dire is 
essential not only because it is necessary to the appearance of 
impartiality but, "because the defendant has unique knowledge 
which is important at all stages of trial, including the voir dire. 
.... He rnay also have knowledge of facts about himself or the 
alleged crime which may not have seemed relevant to hiin in 
the tranquility of his lawyer's office, and thus may not have 
been disclosed, but which may become important as the 
individual prejudices or inclinations of the jurors are revealed." 

United States v. (;ordorl, 829 F.2d 119, 124-25 (CADC 1987) (citations omitted). 

Military courts require presence for a trial to comport with the UCMJ. 

United Stutes v. Deirn, 13 M.J. 676, 678 (A.F.C.M.R. 1982) ("The accused must be 

present at all stages of his trial. The integrity of the military justice system is 

jeopardized . . . without ail parties to the trial being present."); United States v. 

Duulton, 45 M.J. 212, 219 (U.S.A.F. 1996) ("$839(b)l:]requires that all 

proceedings, except deliberations and voting of members, be conducted in the 

accused's presence."). See also Army, Military Judges Benchbook for Trial of 

Enemy Prisoners of War, Oct. 2004, at 202 (pattern instruction for judge to 

defendant, "you have the right to be present at every stage of your trial"). 

Similarly, international law recognizes the right to be present as 

fundamental. This fact is confirmed by the rules for Iraqi tribunals, written by 

Appellants. They provided as "minimum guarantees" that the accused will be 

"tried without. undue delay" and "tried in his presence." 
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Art. 20(d), http:/lwww.cpa-iraq.org/regulationsi200312lO~CPAORD - -  48 IST - and 

- AppendixA.pdf. As the Fourth Geneva Convention, Art. 67, specifies, an 

occupying power may only prescribe rules of trial that are required by 

international law, and presence is one such required rule. 

Tribunals for war crimes in Rwanda and the former Yugoslavia also 

guarantee the right to be present. Yugoslavia Art. 21, 

http:l/wwwl .umn.cddhumanrtslicty/statute.html; Rwanda Art. 20, 

http:llwww.ictr.orgi1~NGL1SWbasicdocsistatute.htn~l. GPW Article 75, Protocol 1 

of the GPW, recognized as binding,") similarly guarantees defendants: 

an impartial and regularly constituted court respecting the 
generally recognized principles of regular judicial procedure, 
which include . . . . the right to be tried in h ~ s  presence . . . . 
[and] thc right to examine, or have examined, the witnesses 
against him 

During World War 11, when Japanese Judge-Advocates hied our soldiers in 

a military commission that, inter alia, deprived American soldiers of the right to 

participate and violated Japanese rules for courts-martial, America responded by 

lo  Matheson, The United States Position on the Relation of C~islornary 
International Law to the 1977 Protocols Additional to the 1949 Geneva 
Conventions, 2 Am.U.J. Int'l L.&Pol'y 419 (1987). 
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prosecuting the Japanese. United States v. Uchiyama Tr., Case 35-36, War Crimes 

Branch, JAG Records, at 20 (Prosecution's opening statement: "[The accuscd] 

applied to them a special type of summary procedure wh~ch failed to afford them 

the minimal safeguards for the guarantee of their fundamental rights which were 

given them both by the written and customary laws of war."). The defense 

unsuccessfully made the same argument voiccd by the Government in this case-- 

that "there is no standard of procedures" for war criminals in commissions and that 

the Americans had no legal rights. 

Everything from common law to modcrn international law. Uchiyama to the 

UCMJ, the Civil War to contemporary Iraq, is aligned in guaranteeing the right to 

be present. No authority relied on by Appellants suggests that the President can 

dictate rules that violate intemational law or military principles. 

As with presence, the right to confront witnesses reflects a protection 

fundamental to the common law, military law, and international law. As Justice 

Scalia put it: "'It is a rule of the common law, founded on natural justice, that no 

man shall be prejudiced by evidence which he had not the liberty to cross- 

examine."' Crawford v. Washington, 124 S.Ct. 1354, 1363 (2004) (quoting Webb, 

supra); Coy v. Iowa, 487 U.S. 1012, 1017n.2 (1988) (referring to "both the 

antiquity and currency of the human feeling that a criminal trial is not just unless 
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one can confront his accusers"); Pointer v. Texas, 380 U.S. 400, 405 (1965) 

("fundamental requirement for . . . fair trial"); Mattox 11. United States, 156 U.S .  

237, 243 (1895) ("general rule of law defended since the days of Magna Charta"). 

Unsurprisingly, given its bedrock nature, military courts interpret 5839(b) to 

guarantee confrontation. Daulton, 45 M.J. at 219 (witness' testimony outside the 

presence of the accused violated Article 39). UCMJ §849!d) and 5850(a) have 

been similarly interpreted. 

Appellants offer no justification for their unprecedented denial of 

confrontation rights. Assuming it is based on the need to protect classified 

information, alternative procedures exist. United States v. Rezaq, 134 F.3d 11 21, 

1 142 (CADC 1998) (applying Classified information Procedures Act). Moreover, 

trials with a significant political dimension, such as Hamdan's, provide a stronger, 

not weaker, rationale for these confrontation rights. Crawford, 124 S.Ct. at 1373- 

74 (in securing confrontation rights. "the Framers had an eye toward politically 

charged cases like Raleigh's-c great state trials where the impartiality of even those 

at the highest levels of the judiciary might not be so clear"). 

Appellants do not dispute that excluding Hamdan and denying his 

confrontation rights is "contrary to or inconsistent with" 5839(b). Appellants' 

argument is that 5836 permits the President to ignore any UCMJ provision that 
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does not expressly mention commissions, even if that means denying Hamdan the 

right to attend his own trial or cross-examine his accusers. The District Court 

properly rejected this interpretation, and its ruling should be affirmed. 

IV. THIS COMMISSlON VIOLATES SEPARATION OF POWERS 

The commissions blatantly violate statutory requirements such as UCMJ 

§3037(c), supra Part I.A.2.b, as well as the UCMJ. As the District Court found, 

these defects place them in the last, most restrictive, category of Youngstown. JA 

384-85. 

The animating assumption of the Government's appeal is a never-accepted 

notion of inherent Presidential power. See Quirin, 317 U.S.  at 29. They belleve 

that the President has the absolute discretion to determine international law, the 

jurisdiction of commissions, and common-law requiremcnts. "Such blending of 

functions in one branch of the Government is the objectionable thing which the 

draftsmen of the Constitution endeavored to prevent by providing for the 

separation of governmental powers." Reid, 354 U.S. at 39 (plurality); Torh, 350 

U.S. at 17. 

A. Text 

Article I, $8 grants Congress the power to "constitute Tribunals inferior to 

the supreme Court" and "define and punish . . . Offences against the Law of 

Page 371 of 462
Hamdan v. Rumsfeld Litigation
Supreme Court & D.C. Circuit



Nations." It speaks with specificity; Article I1 does not. See In re Yamushita, 327 

U.S. I ,  7 (1946) (referring to "define and punish" clause); id. at 8-10. 

B. History 

Appellants' cxamples undermine their point. 

Washington. Even in the pre-founding and pre-separation-of-powers era, 

General Washington urged "the necessity of enforcing the articles of war in all its 

parts," because they preserve "the rights and liberties of the people against the 

arbitrary proceedings of the military officers." 1 Writings of George Wa,shington 

467 (Fitzpatrick ed. 193 1 ). Washington also disapproved a court-martial for an 

offense similar to the one at issue here because "the Civil authority of that State has 

made provision for the punishment of persons taking Arms with the Enemy." 11 

id. 262. 

1818. The House Committee on Military Affairs stated that it could find "no 

law of the United States authorizing a trial before a military court" for the 

convicted offenses, including piracy. Annals, 15th Cong., 2d Sess. 51 5-27 (1819). 

Appellants' own authority states that Jackson's order "was wholly arbitrary and 

illegal. For such an order and its execution a military commander would now be 

indictable for murder." Winthrop, supra, at 465. 
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1847. During a declared war, General Scott convened battlefield 

commissions out of bare necessity "until Congress could be stimulated to legislate 

on the subject." 2 Memoirs of Lieutenant-General Scott 392-93 (1864). The Order 

specifically applied court-martial rules and procedures. Id at 540-44. lt stated that 

punishment must be "in conformity with known punishments" in State law. It 

further provided "no military commission shall try any case clearly cognizable by 

any court-martial." Id. 

The Civil War. Congress explicitly authorized commissions. The "general 

rule" was to use commissions "only for cases which cannot be tried by a court- 

martial or by a proper civil tribunal." 1 The War o f  the Rebelliori 242 (1894). 

General Order 1 required commissions to 

[B]e constituted in a similar manner and their proceedings be 
conducted according to the same general rules as courts-martial 
in order to prevent abuses which might otherwise arise. 

Id. at 248 (emphasis added). Despite such limitations, Milligan found 

commissions impermissible. Appellants fail their own historical practice test. 

C. Precedent 

Today, no clear statement by Congress exists to supplant civilian courts or 

courts-martial. See Gregory v. Ashcrofl, 501 U.S. 452, 461 (1991); Coleman v. 
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Tennessee, 97 U.S. 509, 514 (1878) (applying rule to military justice); Katyal& 

Tribe, Waging War, Deciding Guilt: Trying the Military Tribunals, 11 I Yale L.J. 

1259 (2002).11 Congress has authorized "force," which has as its incident 

prospective detention, not retrospective punishment. Congress did not authorize 

commissions by implication, which had not been used in a half-century and even 

then in far more restrained circumstances. 

While Quivin and Yurnashita found the predecessor to 10 U.S.C. $821 

permitted commissions, those commissions were in war zones, and the Court relied 

on 50 U.S.C. $38, which has been repealed. Yurnashita. 327 U.S. at 7: Quirin, 317 

U.S. at 27. The Court's interpretation of $821 was confined to declared wars, 

tracking the longstanding military-justice rule about jurisdiction. E.g., United 

States v. Averette, 19 U.S.C.M.A. 363, 366 (1970) (finding that the Vietnam 

conflict was not a time of war because general terminology "should not serve as a 

shortcut for a formal declaration of war, at least in the sensitive area of subjecting 

civilians to military jurisdiction"); Cole v. Laird, 468 F.2d 829, 831 n.2 (CA5 

1972); Robb v. Unitedstates, 456 F.2d 768,771 (Ct. C1. 1972). 

" Hirola v. MacArthur, 338 U.S. 197, 198 (1948), stated that federal courts 
could not review international tribunals. Id. at 208 (Douglas, J., concurring). 
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In Quirin, Biddle stressed that the Eastern seaboard "was declared to be 

under the control of the Army." Saboteur Tr. at 79. The Court agreed. 3 17 U.S. at 

22 n.1. It cited Winthrop repeatedly, which states: 

Jurisdiction. . . The place must be the theatre of war or a place 
where military government or martial law may legally be 
exercised; otherwise a military commission (unless specially 
empowered by statute) will have no jurisdiction of offense 
committed there. 

Winthrop, supra, at 836; Dudley, supra, 3 13 (same). No court has ever, to 

Appellee's knowledge, upheld commissions in places that are not occupied territory 

or zones of war. Accordingly, the commission is not properly constituted and must 

be struck down. Paust, supra, at 1363; Ex Parte Milligan, 71 U.S. 2,  127 (1866) 

("confined to the locality of actual war").'? 

Madsen concerned occupation courts. Its holding was limited to "territory 

occupied by Armed Forces" "in time of war". 343 U.S. at 348, 355. Guantanamo 

does not qualify. Indeed, Reid held that dependents away from conquered territory 

could not be subject to military trial, in spite of Article 15 and treaties authorizing 

it: "Madsen [I is not controlling here. It concerned trials in enemy territory which 
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had been conquered and held by force of arms and which was being govcmed at 

the time by our military forces." 354 U.S. at 35 n.63.I3 The government claimed 

the "battlefront" was worldwide due to "present threats to peace" and "world 

tension." Id. at 33-35. The Court rejected this argument: "exigencies which have 

required military rule on the battlefront are not present in areas where no conflict 

exists." Id. at 35. 

"Throughout history many transgressions by the military have been called 

'slight' and have been justified as 'reasonable' in light of the 'uniqueness' of the 

times," but "[wle should not break faith with this nation's tradition of keeping 

military power subservient to civilian authority, a tradition. . . firmly embodied in 

the Constitution." Id. at 40. Accord Duncan v. Kahnnamoku, 327 U.S. 304 

(1946); Toth, 350 U.S. at 23. 

The Hanzdi plurality's recent invocation of Quirin is descriptive and does not 

answer what body must try unlawful combatants: See 124 S.Ct. at 2660. It also 

strongly rejected a similar executive-deference argument. looked to the GPW to 

l 2  Involving civilians in the commission, perhaps for the first time in history, 
creates separation-of-powers difficulties as well. Wintbrop, supra, at 835. 
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outline Government powers, and weakened the Government's equal protection 

claim here. Id. at 2641,2650, 2461. 

The Government's putative fifth vote, Justice Thomas's dissent, dealt only 

with detention, mentioning it forty-six times. See id. at 2674, 2677-85. He found 

punishment stands on entirely different footing, isolating Milligan: "the 

punishment-nonpunishment distinction harmonizes all of the precedent." Id. at 

2682 (citations omitted). 

The President has neither the authority to defy Congressional restrictions on 

commissions nor the authority to establish this com~nission under present 

circumstances. This is the first commission insulated from a theater of war. War 

has not been declared, years have elapsed since Hamdan's capture, necessity is 

lacking, courts-martial and civilian courts are open, the offense is not authorized 

for commission trial, and the commission flouts court-martial rules and the laws of 

war themselves. While such a commission may be possible in some other country, 

it is most assuredly not in a regime under law, dedicated to dividing power instead 

of concentrating it in the Executive. 

'' Reid commanded a plurality, three years later a majority affirmed and 
expanded it when "critical areas of occupation" were not involved. Singleton, 361 
U.S. at 244. 
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D. The District Court Order Should Also Be Affirmed on Alternative 
Grounds 

The District Court's decision should also be affinned because the 

commission lacks subject-matter and personal jurisdiction. Both defects 

demonstrate an undue expansion of presidential power and distinguish Quiuin. 

1. Subject-Matter Jurisdiction 

Quirin held that a court must examine whether "constitutional power" exists 

to try an offense. 317 U.S at 29. The first inquiry is "whether any of the acts 

charged is an offense against the law of war cognizable before a military tribunal, 

and if so whether the Constitution prohibits the trial." Id. 

By statute, only two offenses are triable by commission, aiding the enemy 

and spying. See 10 U.S.C. 95904,906. Yet rather than employ these carefully 

crafted statutes, the Government invents an offense, conspiracy, unknown to the 

laws of war. Qzririn's offenders were charged, inter aliu, under the predecessor 

versions of $5904,906. 

Conspiracy is not triable by commission. It is not mentioned in the Geneva 

Conventions or the other treaties identified by Congress to define war crimes. 

Hamdan Reply Br. 64-66. Furthermore, Appellants' definition of conspiracy does 

not require its essential elements-agreement and specific intent. Id. 
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2. Personal Jurisdiction 

Appellants have iiltroduced no evidence in their Return or elsewhere to rebut 

Hamdan's claim that he is not an unlawful combatant. The petitioners in Quirin, 

by contrast, admitted they received sabotage training, were members of German 

armed forces, came ashore with explosives, and shed their German uniforms. 3 17 

1J.S. at 20-21. Quiri~z held the comn~ission had jurisdiction "upon the conceded 

facts." Id. at 46. See Hamdi, 124 S.Ct. at 2670 (Scalia, J., dissenting). 

Even if Appellants' allegations are taken at face value, Mr. Hamdan 

resembles Mr. Milligan, not Mr. Quirin. The Solicitor General argued that 

Milligan "conspired with and armed others." and "plotted to seize" arsenals. 

Milligan, 71 U.S. at 17. The Court shuck down the commission nevertheless, id. 

at 130; id. at 132 (separate opinion). Appellants' attetnpt to downplay Milligan is 

undermined by what the Court said after Qrtirin: 

[T[he founders of this country are not likely to have 
contemplated complete military dominance within the limits of 
a Territory made part of this country and not recently taken 
fronr an enemy. They were opposed to governments that placed 
in the hands of one man the power to make, interpret and 
enforce the laws. . . . Ex parte Milligan. Legislatures and 
courts are not merely cherished American institutions; they are 
indispensable to our government. 
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Duncan, 327 U . S .  at 322 (emphasis added); 354 U.S. at 30 (Milligan is "one of the 

great landmarks in this Court's history"). 

Appellants have had numerous opportunities to provide facts showing that 

Hamdan resembles the Quirin saboteurs. At every turn, they have failed. Their 

recitation of "facts," many of them for the first time before this Court, i s  too little, 

too late. To permit the President, on his say-so, to label anyone subject to a 

commission is to countenance an expansion of Presidential authority that this 

nation has never before seen. 
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CONCLUSION 

For the reasons stated above, the district court ruling should be affirmed. 
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CERTTFIC24TE A S  TO PARTIES, RULINGS. AND REL,ATE'D CASES 

.4. Parties and Arnici. 

1. 'l'he named petitioner-appellee is Salirn A b e d  'iamdan. The habeas 

petition was originally brought m the name of his lawyer, Charles Swift, as "next 

friend" to Hamdan. The petition has since been amended to be in Hanldan's name 

011lv. 

2. Respondents-Appellants are: DonaId H. Rumsfeld, United States Secretary 

of Defense; Jolm D. Altenburg, Jr., Appointing Authority for Military Coi~xnissions, 

Dep arhnent of Defense; Brigadier General Thomas L. Herningway, Legal Advisor to 

t h ~  Appointiilg Authority for Military Comn~nissions; Brigadier General Jay Hood, 

Corrunal~der Joint "ask Force, Guantanamo, Canrp Echo, Guantanamo Bay, Cuba; 

George W.  Bush, P.resident of the United States. 

3. Arnici appearing in the district court were: -4llied Educational Foundation: 

Waslli~~gton Legal Fou2dation; a group of I G law professors (Bruce L4ckennan, Rosa 

Ellrenreich Brooksl Sarah H. Cleveland, William S. Dodge, Martin S. Flal~erty, Ryan 

Goodman, Oona Hathaway, Derek Jinks, Kevin R. Jolmson, Jennifer S. Pv.lartinez, 

Judith Resnik, David Scheffer, Anne-Marie Slaughter, David Sloss, Carlos M. 

Vazquez, David C.. Vladeck) a group of four retired Generals and Admirals (Richard 

G'Meara, John D. Hutson, Lee F. G m ,  David M. Bral~nx); Center for International 

Fluillan Righis of Korthwestem University School of Laup, Louise Doswald-Beck, 
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Ciu!, S. Good\vii~-Gill, Fnts Kalshoven, and Marco Sassoli; and "271 United l<ingdom 

and Eu~opcan Parlia~~lentarians." 

B. Rulings Under Review. 

This appeal is from the district court's order in Hanzdar? v. Rwmsfeld, et al., 

N c .  04-CV-1519, 2004 WL 2504508 (D.D.C. Nov. 8,. 2004)(Robertson, I.). The 

~ ~ o t i c e  of appeal was filed on November 12, 2004. 

C .  Related Cases. 

~ l l e r e  are several related cases brought by detainees at the Guantanaulo Kaval 

Base pellding in the district court in th s  Circuit: 

I .  Hicks (Rasul) 1). Ruslz, S. Ct.; D.C. Cir. No. 02-5284; No. 02-CV-0299 
(D . D. C.) (1. Tcollar-Kotelly) 

7 . Al-Odnh ll. UnifedStntes, No. 02-CV-0828 (D.D.C.) (J.  ICollar-I<otelly) 

3. Hnbib 11. Buslz, No. 02-CV-1130 (D.D.C.) (5. I<ollar-Icotelly) 

4. Kz1r7za,z v. Bush, No. 04-CV- I I 3 5 (D.D.C.) (J .  Huvelle) 

5 .  0 . K .  v. Buslz, No. 04-CV- 1 I 36 (D.D.C.) (J. Bates) 

6 .  Beggv. Btrsh, No. 04-CV-3137 (D.D.C.) (J. Collyer) 

7 .  Kl7nlid (Benchellali) v. Bush, No. 04-CV-1142 (D.D.C.) (J. Leon) 

8. El-Bnl-1~1a v. Bush, No. 04-CV-1144 (D.D.C.) (J. Roberts) 

9 .  Glzer-ebi v. Buslz, No. 04-CV-! 164 (J. Walton) 

10. Bozinzedie~ze 1). Rzish, No. 04-CV-1 I 66 (D.D.C.) (J. Leon) 
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1 1 .  Arzrrn~ v'. Ez~slz: No. 04-C\:-1194 (D.D.C.) (J. Keluledv) 

12. A1111z1rbnti 1.:. Buslr, No. 04-CV-1227 (J. M;alton) 

13. Abdnh v. Rus l~ ,  KO. 04-CV-1254 (D.I).C.j ( J .  ICer~nedyj 

14. Relnzar. 1). Bush, No. 04-CV-I 997 (D.D.C.) (J. Collyer) 

1 5 .  AI-Qosi v. BE IS^, 04-CV-I 937 (D.D.C.) (J .  Friedman). 

16. Jal-nllrrh Al-Marri 11. Bush (we have been informed that this suit will be 
filed in the D.C. federal district court shortly, but it has not been 
docketed -yet). 

17. Al-A4ar.r.i .v. Btrsh, 04-CV-2035-GI< (J. Kessler) 

18. Pnr-aclzn 1:. Bush, 04-CV-3,022-PLF ( J .  Friedman) 

Counsel is not au7are at this time of any other related cases withir: the meaning 

of 3 . C .  Cir. Rule 28(a)(l)(C). 

Robert M. Loeb 
Counsel for Appellants 
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[ORAL ARGUMENT SC'HE,I)UI.,ED FOR MARCH 8: 20051 

rX TTHE UN'JTED STATES COURT OF 
FOR TI-IE DISTRICT OF COLUMBIA CIRCUIT 

SAI,IM AHMED HAMDAN, 
Petitioner- Appellee, 

DONALD H. RUMSFELD, U.S. SECRETARY OF DEFENSE, ET AL., 
Respondents-Appellants. 

OK APPEAL FROM THE UINITED STATES DISTRTCT COURT 
FOR THE DISTRICT OF COLUMBIA 

BRlEF FOR AF'PELLANTS 

STATEMENT OF JURISDICTION 

On Novenlber 8, 2004, the distnct court granted in pari the habeas corpus 

petltioli of Sali~n Ahl-ned Hamdai~, a trained a1 Qaeda operative and driver fol- 

intenlational terrorist leader Osama bin Laden. Hamdan is currel~tly detained by 

the 1I.S. military a t  (iuantanamno Bay  Naval Base in Cuba, and he has been 

charged .in military proceedings with conspiring to co11111ljt inurder and terrorisiq 

alcdng other offenses. 'I'he district co~ut ' s  jurisdiction was invoked by Halndan 

under28 U.S.C. 5s 1331, 1361, 1391, 1651, 2241, and 5 U.S.C. 8 702. 
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111 its Yovember 8 ruling, the court er?ioiued the current 1nilital-y conln~issioi~ 

proceedirips against Hamdan and ordered him released to the general detention 

populatio~~ a t  Gua~ltanai-110. On Novenlber 12, 2004, the Govenu-r-~ent filed a notice 

of appeal fiom the district court's November 8 order. This Court has jurisdictioll 

over this appeal pursuant to 28 U.S.C. 5 1292(a)(l). 

STATEMENT OF THE ISSUES 

1 .  Whetller the district court erred in refusing to abstain fo11-1 iilterfen~lg 

wit11 ongoing inilitary commission proceedings instead of awajtiiig their outcome. 

3 . Whether tlie district court erred 111 Ilolding that Harndan has judicially 

enforceable rights under the current Geneva Conver~tion Relative to the Treatment 

of Prisoners of War (Aug. 12, 1949, T.I.A.S. No. 3364, G U.S.T. 331 6) (Geneva 

Cornlention). 

3. \rJhether the district court erred in overmlil~g tlie Presi-dent's 

detenniliation as COI-tunander in Chief that a1 Qaeda combatants are not covered 

by the Geneva Convention. 

4. Whetl~er tl-ie district court erred in holding that  Ha~ndan has a 

colorable claini of prisoner-of-war status under the Geneva Convention, 

5 .  Vlil~etller tb.e district court erred in l~oldillg that the federal regulatio~ls 

governing military con~~~dss ions  must confornl to the prosrisiol~s in the Unifonn 
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Code of Militarq: Justice (UCMJ) that appl;] onlv to courts-martial. 

6. Whether the President has illherent power to establish i~ulitar), 

co1ru1lissions. 

STATEMENT OF THE CASE 

Flaindan Lvas captured in Afghanistan in November 2001. Because of his 

close liilli to a1 Qaeda and Osarna bin Laden, the U.S. military, at the direction of 

the President, is detaining him at Guantanai~~o as an enemy co~nbatant and. bas 

chargec him with conspiril~g to conxnit murder, terrorisn~ and other offenses 

against the laws of war. Military conmission proceedings against Hamdat~ on this 

charge were mlderway wlren the district court took the wlprecedellted step of 

elljoining them. The c o w  beld that it had the autl~ority to intervene before the 

proceedings were completed, that Hamdan has judicially ellforceable rights under 

the Gene\:a Co~n~enticm that precluded his trial before a ~nilitary conrnissioi~, that 

the Geneva Conve~~tion is applicable to an a1 Qaeda detainee, and that Congcss 

has imposed limits on tbe President's aut110nty to convene a military coini~liss~o~l 

to rry offenders against the laws of war. The court further ordered Ha~ndan 

released into the general detention population at Gua~~tanamo. The Govenunent 

i17mediately appealed. a rd  this Court granted the motion to expedite this appeal. 

TREATY, STATL'TORY AND REGULATORY PRO\'ISIONS AT ISSUE 
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The relevan1 texts of the Geneva Conve~ltion. the Unifonn Code of Military 

Justice, the Presideilt's Order establishing rnilitaql colmnissiolzs, the federal 

regulations governing military comnlissions, the .4uthorization for Use of Military 

Force, the President's Memorandum regarding the applicability of the Geneva 

Collventions to al Qaeda and the Taliban, and Army regulation 190-8 are set forth 

in an addendunl to this brief. 

STATEMENT OF THE FACTS 

A. On September 11, 2001, the United States endured a foreign enemy 

attack more savage, deadly, and destructive than any sustained by tl-e Nation or1 

any one day in its history. That morning: agents of the a1 Qaeda terrorist nemrork 

hijacked four colllulercial airliners and crashed then1 into targets in the Nation' s 

fina~~cial center and its seat of govenunent. Tlle attacks killed appl-oxinutely 

3,000 persoils and caused injury to thousands more persons, destroyed billiolls of 

dollars in property, and exacted a heavy toll on the Nation's infrastructure arid 

econolmy. 

The President took irnme dia te action to defend the country and prevent 

additional attacks. Congress swiftly enacted its support of the President's use of 

"all neccssary and appropriate force against those nations, organizations, or 

persons he detern~i~les plalu~ed? authorized: cot~lmitted, or aided the terrorist 
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attacks that occurred on Septen~ber 11. 200 1 ." Autliorization for Use of Military 

Force, Pub. L. No. 107-40, 11 5 Stat. 224 (Sept. 18: 2001) (AUMF). 

The President ordered the armed forces of the United States to subdue the a1 

Qaeda terrorist tiet~vork, as well as the Taliban re,$nn7e 111 Afghanistan that 

supported it. 111 the course of those armed conflicts, the United States, collsistellt 

with the Nation's settled practice in times of war, has seized numerous persons 

figh:ing for the enemy and detained them as enemy combatants, Equally 

consistent wit11 historical practice, the President ordered the establislxnent of 

nu'litary commissior~s to try rnenlbers of a1 Qaeda and others involved in 

iilternatio~lal terrorism against the United States for violations of the laws of war 

and other applicable laws. In doing so, the President expressly relied on "the 

authority vested in me * * * as Conmarlder in Chief of the Anned Forces of the 

dnited States by the Coi~stitution and the laws of the United States of America, 

including the [AUMF] * * * and sectioi~s 821 and 836 of title 10: United States 

Code." Detention, Treatment, and Trial of Certain Non-Citizens in the War 

Against Terrorisln, 66 Fed. Reg. 57833 (Nov. 13, 2001) (Military Order). 

In July 2003, the President, acting pursuant to the Military Order, 

designated Hamdan for trial before a military coninission, finding "that there is 

reasoil to believe that [Hanldan] was a member of a1 Qaeda or was otherwise 
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ill\-c'ived in terrorism, directed against the United States." J,4 74. Hamdan ivas 

charged with a conspll'acy to conu~it  attacks on civilians and civilian objects, 

111urder and destruction of property by an unprivileged belligerent, and terrorism. 

JA  192. 

The charge agaiust Hamdan arises out of his close collnectiol~ to bin Laden 

and his participatioil in a1 Qaeda's campaign of intenlatiollal terrorisn~ against the 

United States. JA 191-194. Halndan sewed as bin Laden's bodyguard and 

personal driver. In that capacity, he delivered weapons and anmunition to a1 

Qaeda ine~nbers and associates; transported weapons from Taliban warehouses to 

the head of a1 Qaeda's security committee at Qandahar, Afgllanistan; purchased or 

otherwise secured hicks for bin Laden's bodyguard detail; and drove bill Laden 

and other 11igl1-ranking a1 Qaeda operatives in coi~voys wit11 amled bodyguards. 

JA 193. 

The charge also alleges that H a ~ n d a l ~  was aware during this period that bill 

Laden and his associ.ates had participated in terrorist attacks against U. S, c j  tizens 

and property, iilcludj.ng the September 1 1 attacks. JA 193. Halndan received 

terrorist trailling l~ii~xelf,  leanling to use n l a c l ~ ~ e  guns, rifles, arid handguns a t  an 

a1 Qaeda training can-rp 111 Afghanistan. /bid. 

1-11 the ~llilitary coi?llrussion proceedings 7.t Guantananlo, Ha~mdan has legal 
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co~ulse: appointed to represent 11in-1. This co~ninissioll consists of three ~mlitarq- 

officers of the raiA of colo~lel. Hamdan has the right to a copy of the charge in a 

language he u~~derstai~ds: the presunlption of innocence, and proof b e y o ~ ~ d  a 

reasonable doubt. He rnay confront witnesses against hirn and subpoena lijs owl  

nlimesses, if reasonably available. Hamdarl will have access to all evidence, 

except classified nntenal, which must be provided to his counsel. If Hatndan is 

fou~:d guilty by the comlllission, that judgment will be reviewed by a review panel, 

the Secretary of Defense, and ultinlately the President, if he does not designate the 

S e c r e t a ~  as the final decisionmaker. 32 C.F.R. Pt. 9. 

While a t  Guanta:~amo, Halndall has also beell given a hearing before a 

Coinbatant Status Review Tribunal, which confirmed that he is an ei~erny 

combatant who is "either a merl~ber of or affiliated with Al Qaeda:" subject to 

contiliued detention. Hanzdi I,. Rz~nzsfeld, 124 S. Ct. 2633 (2004) (pl~rality 

opinion); id. at 2678-2679 (Thomas, J .  dissenting); see JA 243-244, 249-251 

23. Hamdan"~ counsel instituted these proceedings by filing a petition for 

mandamus or habeas corpus in the United States District Court for the Western 

Diskict of W7ashington, alleging in relevant part that tnal before a military 

corn;lzission rather than a court-martial convened under the UCM J \vould be 

u~~constitutional and a violation of the Geneva Convention, JA 38-68. While 
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H a n ~ d a n  acl\l~owled:;ed in his petition that he worked for bin Laden for nuny 

years prior to his capture, see Pet. 17 15-1 6, he asserted that Ile n a s  unaware of bin 

Laden's terrorist activities, id. '1 19. The district court in M1ashi~~g-ton transferred 

the case to the Distnct of Colunlbia. 

The district court here granted the petition in part, holding that Hamdan 

could not be tried before a ~nilitary commission. JA 371-372. Tbe c o w  first 

declined to abstain from interrupting the pending nlilitary corrullission 

proceedings; the cou~? determined that it could stop them .in their tracks! s j i ~ ~ l y  

because Hamdan challei~ged the jurisdiction of the convllission over him. JA 378- 

Next, the court ruled that the military cornmissio~~ lacked jurisdiction over 

Flalndan because a "co,unpetent tribunal" had yet to determine whetller Hallzdall 

\\.as entitled to prisoner-of-war (POW) status under the Geneva Coilvention, a 

status that the coxrrt believed would preclude his trial by military collu~Irssion. In 

so holding, the distnct court deten~ined that the Convention grants Harlldan rights 

enforceable ill federal court and overruled the President's determination that a1 

Qaeda conlbatants are not covered by it. JA 387, 394-397. 

' The Co~l~lnission was in the midst of conducting a hearing on Halndan's 
motions -- whicll raise the very same challenges Harndan raises in :]is federal 
petitiox - --  when i t  received word of the district cout 's  order. 
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Tllc court fur:l~er held that. eve11 if a "competent tribu~~al" dcternlines that 

Han~dan is ail u~lawful eneelny conibatant rather than a POW, he can be tned by a 

13uiitar-y conmlission oiily if the commlission rules are amended so t~lat they are 

co~~sisteiit with .Article 39 of the UCMJ, wlich governs the presence of the 

accused at a court-mnirtial. 

Based on these legal rulings, the court took the extraordinary step of 

enjoini7g the ongoing nilitary conunission proceedings and ordered Hamdan 

released to the gene~al detention population at Guantanalno Bay Naval Base. JA 

37 1-3 72. 

SUMMARY OF ARGUMENT 

The district court's deeply flawed nlling coi~stitutes an extraordinary 

iiltrusion into the Exc;cutive's power to coilduct nlilitary operatioils to defend the 

United States. In a case where the district c o w  sl~ould have simply abstained, it 

instead engaged in a wide-ranging analysis of enemy status and ilztenlatioilal 

treaties in wllich it gave greater weight to adlice the President did not adopt than 

to the President's ow11 determiiations. The resulting opillioil erroneous1 y 

ii~teiprets United States and intenlational law in ways that would give enemy 

combatants ui~precedented access to the United States courts. Indeed, the court's 

iulirlg applies not to lawful colnbatailts, but to ter~orists such as bir~ Laden and 
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other al Qaeda leaders and operatives, despite the Executive's deternlination that, 

as a terrorist organization that is not a party to the Geneva Conventiol~ and openly 

flouts the laus of war, a1 Qaeda is not entitled to the protectjons that contracting 

part& agree will govern their mutual relations. And, by ruling that ally colnbatarlt 

- includiilg a known al Qaeda operative - is presumptively protected under the 

Geneva Convention based solely on his unsupported claiill of entitlement, the 

district court has expanded the Convention's protections far beyond the scope 

agreed to by the Executive wit11 the advice and cousent by the Senate. Finally, the 

district cowt held invalid the President's authority, exercised since the 

Revolutio12ary War and inherent in llis role as Commander in Chief, to establish 

military tribunals to punish enemy violations of the laws of war. Each of these 

UI-lprecedel~tcd rulings would be a gromd for reversal and should be repudiated; 

that they were nude ill a. case ill which the district court should not have exercised 

jurisdictioil in the firsf: instance merely mlderscores that the district court's 

analysis was wrong. 

1. Tl-ie district court erred in failing to abstain f r o n ~  interrupting 

Hamdan's trial by n3itar-y cornmnission. The Supreme Court has instructed that 

courts should not entertain an attack on ongoing 1llilitar-y proceedings, even if the 

challenge is framed in jurisdictional tenns. Although there is a limited exception 

-10- 
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for cl~alle~iges brougl~t by U.S. ci\~ilians subjected to military proceedings? it does 

not apply to Hanldan, an alien enemy cornbatant charged cvit11 an offense against 

the 1au.s of war. Juhcial interference in I-famdan's trial would improperly intrude 

on the Executive's coi~duct of war, and require consideration of a host of legal 

questions that nuy  be wholly unnecessary to resolve if the military proceedings 

are allowed to run their course. Thus, Hamdan's premature cl~allenge sllould not 

have been considered until military proceedings are conrplete. 

11. Having decided to consider Hamdan's clainx, the district court ruled 

that the ~ ~ i l i t a r y  conlrnission lacks juisdiction over Hal-~~dan, because a 

"convetent tribunal" has not determined wl~etller Hamdan, notwithstandi~~g lus 

status as an a1 Qaeda operative, is a POW under ArticIe 4 of tile Geneva 

Convention. In the absence of a determination that Hamdan is not a POW; the 

court ruled that the Coizvetltioll requires that Haindan nlay only be tried by court- 

nlartial. In so ruling, the district court made several independent legal errors. 

As an initial I-[utter, the district court erred in holding that tile Geneva 

Convention provides Halndan with rights enforceable by individuals in the courts 

of the United States. In Johnson v. Eise~.lfi.agel-, 339 U.S. 763 (1950), the 

Supreme Court collcluded that the 1929 Geneva Convention, the preiecessor to 

the t949 Convention, d ~ d  not confer rights enforceable in our domestic, civilian 
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courts. The Court recognized that enforcenlent of the treaty is instead a matter- of 

state-to-state relations. There is no ii-tdication in the 1949 Con\~ention?s text or 

drafting and ratificatioi~ history- to suggest tliat the President. the Senate, or the 

other' ratifying nations meant to make a truly revolutionary change by creating 

judicially ellforceable ri::l~ts. To the contrary, the Conventiol~ sets out a detailed 

dispute-resolution procedure making no mention of litigation in the domestic 

courts of signatory 11a1:iolls. 

By pennitting captured enenlies to continue their fight in our courts, the 

district court's holding threatens to undermilie the President's power to subdue 

those enemies. Not surprisingly, there is no illdicatio~l that either the President or 

the Senate countenanced such a result wl~eu the Convention was ratified. 

The district court justified this extraordinary and coui~terintuitive result on 

the ~1-ound that it was co~~ye l l ed  by Article 21 of the UCMJ. That provision 

n3erely preserves the historical jurisdiction of military co~mlissious over offenses 

against the laws of war in the face of the extension of courts-martial jurisdiction 

effected by the UCM!. Article 21 in no way limits the President's authority under 

the Constitution to subject alleged offenders against the laws of m7ar to trial by 

military com~~iss io l~ ,  let alone provides a backdoor n~echai~isl~l for judicial 

enforcen~ent of the Geneva Convc~~tioi~ at the behest of enemy aliens. Rather, as 
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the Suprelne Court has repeated.1~ held. Article 21 reflects Congessio~~al 

recogni ti011 and prese~vation of the President's authority to establisl~ nilitdry 

corlu~lissio~ls as he d e e m  necessary to try enemy belligerents for offenses against 

the 1au.s of war. 

Having erroneously concluded that the Geneva Convention is judicially 

enforceable a t  the behest of enemy fighters generally, the district court 

conmoui~ded that error by llolding the Coilvention specifically enforceable by 

Hamdan, a coufinnetl al Qaeda operative. That latter holding required the district 

court to overrule the President's determir~ation that the Geneva Conve~ltion does 

not extend to a1 Qaeda operatives. The President's decisioll that a foreign terrorist 

network is not a party to a treaty and does not enjoy protections under that treaty, 

l~owevcr, is an exercise of his Conmander-in-Chief and foreign-affairs powers not 

subject to counternustd by the courts. 

Even if  the P.resident's determination about the coverage of the Geneva 

Convention were jutliciary reviewable, it is plainly correct. By its tenns, the 

Convention applies to cases of "armed conflict whch may arise between two or 

rllore of the Tlig1:ll Clontracting Parties." A1 Qaeda is not a "High Cont~acti.ilg 

Party" to the Geneva Convention, which it is has not signed - nor couid it do so, 

sii1c.e it is ob~iourly not a state. Because the President has autl~oritati\rely and 
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correctly detennined that the Genejya Convention does not cover a1 Qaeda, tlie 

nlilitarq. coinnission's jurisdictioll over Ha~ndan is not dependent on conrpliance 

~vith the Convention's provisions. 

Eve11 asswring, that the Geneva Convention applied to a1 Qaeda and was 

judicially enforceable by captured enemy fighters, the district court firther erred in 

holdi11g that Halxdan knd raised a colorable claim o f  POW status. Even if a1 

Qaeda were a party to the Conveiltion, Hanldarl could not qualify as a POW 

because a1 Qaeda does not meet an)! of the requi~ements set out in Article 4 of the 

Couventio~~, such as wearing a distinctive sign and conducting operatioils "in 

accordance \?:it11 the laws and customs of' war." Indeed, Hamdan bas never even 

claimed that he is part of a group entitled to l a ~ f u l  belligerent status. :tarher, his 

claiill all along has been Qat, notwitl~standing l i s  close ties to blll Laden, he is an 

ini~ocellt civilian - a claim lie is free to raise as a defense before the lllrlitary 

conxilission. bloreover, to the extent that that claim ever raised a relevaut "doubt" 

under Article 5 of the Geneva Convention., a competent tr~bunal - the Combatant 

Status Review Tribunal - put it to rest ulhen it confirmed the ~~llljtary's prior 

detenniuation, reflected ill the Charge, that Hamdan is an a1 Qaeda operative. 

Because there is no doubt as to Hamdan's status, there is no need for yet another 

tribunal (other than t11.e nilitary conx~~ission itself) to consider Hamdan's claim 
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that he is a civilian, and he has nude no claim to being a la\~,ful belligere~it that 

~7ould call his status into question or require the co~lveni~~g of ail Article 5 

tribulla'i. 

117. The district court also ruled that, even if another competent tribunal is 

convened and determines that Hamdam is not a POW such that he is eligible for 

trial by lnilitary comr.issiol~, Hamdan st21 must be provided the fimctional 

equilralent of a court-nlartial. The district court predicated this ruling not on the 

Geneva Convelltio~~, but rather on its interpretation of tlle UCMJ. In particular, 

the district court ruledl tl:at, because Article 36 of the UCMJ provides that the rules 

the President prescribes for military comTnissiolis "may not be contrary to or 

ll~corlsisteut \vith" the UCMJ, the military com~lission rules cannot materially 

diverge fi-0171 those ru.les in the UCMJ that are facially applicable only to courts- 

martial. The distric:t court's conclusion that Article 36 imposes substantial 

restrictions on the President's authority to use military com~issions is no less 

flawed than its pal-allc; interpretation of Article 21. 

Cong~ess has never sought to regulate mil.itary co~runissions 

~ourprehcnsi~~ely; rather, it  has recognized and approved the Preside~lt's historic 

use of military conlrlissions as he deems necessary to prosecute offenders against 

the 12.w~ of war. Article 21 itself reflects Congress's hands-off approach to 
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rtnlitar): conu~issions, as does the fact tl~at 01114) eigl~t ot l~cr  articles of the UCMJ 

even mention the~n. If: as the district court ~rould have it, the 111ilitary co~wlission 

must follow the UCM6 rules that apply to courts-nurtial only, then the UCMJ's 

pro\nisions that expressly apply to military cornrnissions would be superfluous. 

Moreover, if znilitary commissions must follow the same procedures as courts- 

martial, there is no point in having a military conunission, whose jurisdiction the 

UCMJ recog~izes precisely because of the historic autl~ority and flexibility the 

President has had tcl administer justice to enemy fighters who comnlit offenses 

against the laws of war. Finally, the district court's reading of Article 36 creates 

grave doubts about its constitutionality, because that reading frustrates the 

exercise of the President's war powers. 

STANDARD OF REVIEW 

The district co.urt's ruling is based upon several errors of law subject to de 

ilovo review. U~lited States v. Bookhnrdt, 277 F.3d 5 5 8 ,  564 (D.C. Cir. 2002). 
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ARGIJMENT 

I .  THE DISTRIC'T ERRED IN REFUSING TO ABSTAIN FRORI 
INTERRLP'TI'NG HAMDAN'S TRIAL BEFORE T H E  
MILITARY COMMISSION. 

The district court concluded that it had authority to iutervene in tlie ongoing 

military proceeding:; upon finding that Ha~ndan had raised a "substantial" 

challel~ge to the conxnission's jurisdiction. J,4 3 79-3 170. This fmding is badly 

flawed and calls for reversal. 

The Supreme Court has instructed that a civilian court should normally 

await the final outcoine of ongoing military proceedings before entertaining a11 

attack on those proceedings. In Schlesinger- v. Councilnznn, 420 U.S. 738 (1 975), 

the Supreine Court explained that the need for protection against judicial 

htederei~cc uritll the "p~irnary business of amlies and navies to fight or be ready to 

fighi \\jars" "counsel:; s.troagly against the exercise of equity power" to intervene 

in an o~~goiug court-martial. 420 1 J.S. at  757 (quotation omitted). The Court held 

that even a case wi.th relatively liinited pote~~tial for i11terferenc.e with ililitary 

action - i,e., the prosec:ution of a serviceman for possessio~~ and sale of marijuana 

- inlplicated "unique military exigencies" of "powerful" and "contenlporary 

vitality." Ibid. These exigencies, the Court held, sl~ould l~ornlally preclude a court 

from entertainir.~g I1:labeas petitions by military prisoners unless all a\,ailable 
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111il.itary ten~edies have been edlausted." Id. at 758. 

In addition to underscoring the nlilitary factors supporting abstelltjon, the 

Cow11cil71znr7 Court en~pllasized that abstention would properly respect the 

judgment of a coordinate branch of governlent that nilitary prosecutiol~ and 

review were the best way to balance "military necessities" wit11 "ensuring fainless 

to service~neen charged with military offenses." Id. at 757. The military forum 

could also be expected to gain "fanu.liarity wit11 inilitary problems" and 

correspondilig expertise. Id. at 558. 

Finally, tl-te Coz~rzcilnznn Court elmphasized prudential collsiderations in 

support of abstention. Although the petitioner in Cozrnrilnzan. had alleged that the 

military court-illartial lacked jurisdiction to try kin% "\vhether he would be 

convicted was a  latter entirely of col?jectu~-e," and "tllere war no reason to believe 

that his possible conviction inevitably u:ould be affimled." Id. at 754. Awaiting 

the outcome of the military proceedings would pernit any eventual judicial review 

to "be infomled and iianowed," thus avoiding "duplicative proceedings" and 

judicial involvement that, in l-rindsigbt, turned out to be unnecessary. Id, at 756- 

757. 

The factors the Court enphasized in Coz.lrzcillnnr~ apply a fol-fiol-i here, 

where the 11ilitary seeks to adjudicate war cril-ues in the midst of an 011goi1ig war, 
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as opposed to o Cf--post u~arijuana dealings ill Oklahoma. The p~~tential for 

interfering with the military's primary nission, for disturbing the delicate national 

security balauce struck by the President, and for reaching unnecessary holdings are 

all nlagnified here. Indeed, Hanldan's trial implicates military exigencies of the 

highest order - enforcing the laws of war against an enemy force that is targeting 

civilians for ~nass dea.t-11 - a task surely as exigent as rnaintallling discipline in the 

I\jation's own troops. See Yarnasl~itn v. Styel-, 327 L.S. 1, 1 1  (1946) ("trial and 

pu~ijslm~ent of enemy conlbatants" for war crimes is "part of tl-le conduct of war 

operating as a preventive rneaswe against such violations"). 

The district court nevertheless r e f ~ ~ e d  to abstain bec.ause it viewed the 

petition as raising a substantial challenge to the military cornmnission's jurisdiction 

over 11i111, JA 379. The precedent of the Supreme Court and this Court make 

clear, ho~vevei-, that there is no general exception to Cotr~~cilnznn for a 

",jurisdictional challenge." See Courzcilnzan, 420 U.S. at 741 -742,  758--759; Arew v. 

Col1e1.1, 129 F.3d 639, 644-646 (D.C. Cir. 1997). In fact; Courzcilinarz and 

New both involved jurisdictiollal challenges. Moreover, if abstention were held 

11ot lu  apply to illllitary prisoners raising juris&ctional challenges, abstention 

\vould be a meallingless doctrine, since absent a statutory right of review, judicial 

scnltiliy of nilitary proceedings is Iinited to review for jurisdictions! or other 
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fundan~ental defects. See. e.g., Co111?cilnta1z, 420 U.S. at 746-747. 

There is a llarrow exception to the general rule against irltenrentioli UI 

pending ~nilitary proceedings, but i t  applies only in cases brought by L;.S. citizelz 

civiliaizs, who assert a substa~ltial claim that the rnilitary has 110 autllority over 

t l ~ e n ~  at all. See New: 129 F.3d at 152. In cases applying the exceptioi~, it was 

"undisputed that the persons subject to the court-martials either never had been, or 

no iong-er were, in the nilitary," and thus appeared to be outside military 

jurisdiction a1togethe:r. Ibid (citing McEli-oy 1'. U. S. ex ,-el. Gzragliczl-do, 361 U .S .  

281 (1960);  Reid v. Covel-t, 354 U .S .  1 (1957); U.S. ex reI. Tot11 v. Qrrarles, 350 

U.S. 11 (1955)) .  The issue raised in those cases was thus "~vhetl~er under Art. I 

Congress could allow tlae military to interfere wit11 the liberty of civilians for 

the li~niled pli~pose o f  forcir?g fl~enz to alzslver to the n ~ i l i t a ~ y  jz rs tice systev~." 

Councilnlnlz, 420 U.S .  a t  759 (emphasis added). 

here, in cozltrast, requiring Hamdan to conlplete the ~nilitary comnission 

proceedings before iuvoking the equity jurisdiction of a federal c o ~ r t  does not 

raise unfainless or liberty concerns. Hamdan is being detajned as an enemy 

conlbatant and will continue to be detained as such whether his trial gocs forward 

before a nilitary conu~ission or other military tribunal. See I-Iar-lzdi, 124 S. Ct. at  

2639-2643. Given that 8arndan clearly falls within the jurisdictio~~ and authority 
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of'tlie nnlitav, as the distnct court itself recognized, JA 398, his circu~nstances are 

akin to those of the service member in Cozr~zcilr~znn, who likewise was 

u~~questiotiabiy "subject to military authority." Coz~ncilnznn, 420 J. S. at  759;  see 

nlso New, 129 F.3d at 644-645. 

The Reid and Toflz line of cases is patently inapplicable not only in light of 

Handan's confirmed status as an enemy conlbatant, but also because Hamdan is 

not a U.S.  citizen. 'The prelllise for Reid and Tot17 was the constitutional liberty 

interest that a citizen, but not an alien abroad, enjoys. As an alien with no 

voluntary ties to the United States, Hamdan "can derive no confort" fi-om those 

cases. Ur~ited States v. Verdugo-Urqzlidez, 494 U .  S .  259, 270 ( 1  990); see also 32 

Co~/nt)f So~?e;-eignty Comm. v. Dep 't of State, 292 F.3d 797, 799 (D.C. Clr. 2002); 

Hnrbrt~y 11. Dez~tc.11, 2-13 F.3d 596, 602-604 (D.C. Cir. 2000), I-ev'd 011 other- 

g~-ozlrtds sub ~ ~ o n z . ,  536 U.S. 403 (2002). 

?'he distnct court also cited Pnrisi v. Dcrvidsor~, 405 U.S. 34 (1972); for the 

proposition that it was not required to abstain. Tn Parisi, the Court held that a 

habeas action cllallenging the rejection of an application for discharge from the 

amled forces could proceed despite ongoing court-martial proceedings related to 

the petitioner's refusal to board a plane to Vietnam. Like the petitioner in New, 

h o ~ ~ r e ~ ~ e r .  Hamdan "car: fuld no solace in Parisi," where the "doctriue of comity 
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\\.as seen to have no application * * * because the military tribunal could not 

award tlle service ~l-~el~lber the desired relief - conscie~~tious objector discharge 

- in conju~~ction v:ith the court-martial proceedings." 129 F.3d at  646; see 

Psrr.!:~, 405 U.S. at 41 (habeas petition relating to discharge "was independent of 

the military crininal proceedings"). 1-Iamdan has raised the same legal claims that 

fonn the basis for his habeas corpus petition in the proceedings before the military 

co111n7ission, u~liich is fully capable of addressing them and providing a remedy if 

appropriate. This case thus presents the "direct intervention" in pending military 

proceedings decried as inlproper in Parisi, 405 U.S. at 41 ; see also  are^!; 129 F.3d 

at 644 (refusing to "extend the Parisi exception beyond the circumsta~lces of that 

case"). 

Finally, in the district court, Ha~ndan relied on Ex palate Qz1ir.il.1, 317 C.S. 1 

(1932). to support iris assertion that abstention was unwarranted. His reliance is 

m.isplaced. First, the petitioners there, which included a presumed L1.S. citizen, 

faced irmnineilt execntion, which is not the case here. Second, the govenuxent did 

not ask the Quil-i71 Court to abstain. Third, the case was decided long before 

Co~r~lriln.lnn, ~vl~ich  sets out the govenling rule for abstention in cllallenges to 

military proceedi~~gs a1.d before precedent definitively establishing the 

co~~stitutioilality of military commissions. Cornpare Ex pal-te MiZlign71, 71 U.S. (4 
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MraIl.)  2 (1 866) (the most apposite precedeni when Quii-in was decided), with 

Qtlil-in, 3 17 IJ. S. 1 (upholding military comnlission proceedings); Yonlaslzitrr, 327 

U.S. 1 (same); Jolznson V.  Eisenh-ager? 339 L.S. 763: 785-790 (1950) (same in 

dicta): Madserl v. Kinsella, 343 U.S. 341 ( I  952) (same). 

11. THE DISTR.ICT COURT ERRED IN HOLDTNG THAT THE 
MILITARY COMMISSION LACKED JURISDICTTON OVER 
HAMDAN. 

The distict cox? held that the military colm~lissiol~ calulot assert 

jurisdictioi~ over Hamdan, a confinned a1 Qaeda combatant charged with an 

offense against the laws of war, until and udess a "'competent tribunal' referred to 

in Article 5 [of the Geneva Convention] concludes" that Hamdan is not entitled to 

the .i~rotections that the Geneva Convention affords prisoners of war. JP.. 398. 

That  lloidiltg is premised on a series of deeply flawed and logically artenor legal 

rulings - that the Geneva Convention is judicially ellforceable at tlle bellest of a 

captured enemy f gllter; that, contrary to the President's detenllination, the Geueva 

Convention applies to a1 Qaeda operatives; and that Article 5 of the Convention 

and a correspondin:; A m y  regulation conrpel the convening of yet another 

tribunal to collsider Han~dan's claim that he is a civilian - all of which are 

necessary steps to the erroneous result the court reached. 
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A. Thc Gleneva Convention Does Not Provide Hamdan J u d i c i a l l ~  
Enforceable Rights. 

The district court erred in holdllig that Hamdai~ has judicially enforceable 

rig11:s under the Geneva Co~~vention.' Enforcement of tlie Convention is a matter 

of S-iate-to-State relations, not judicial resolution. 

1. As this Clou.~-t has explained, "[slince * * * 1796, the courts of h is  

cou~~t ry  have unifonrdy held that it is not for the judiciary to deternline wl~etl~er a 

treaty has been brokctn either by the legislature or the executive, and, accordingly, 

have consistently declined jurisdiction of such matters." 2. & F. Assets 

Realizatior? Corp. I?. ,Vull, 1 14 F.2d 464, 471 (D.C. Cir. 1940) (footnotes omitted), 

nff'd 017 other grozdrzds, 3 11 U.S. 470 (1941); see also Cnnadiar? Tra-ns. Co, v. 

U~~it:..d States, 663 F.2d 1081, 1092 (D.C. Cir. 1980). As a rule, "[a] treaty is 

pril~larily a compact between independent nations.'' Head Money Cases, 1 12 U.S. 

Significantly for trhe case at bar, judicial enfo~cement of a treaty is not 

presunled. Rather, absent a clear intent to the contrary, a treaty "depends for the 

The Third Geneva Convention of 1929 was adopted as an extension to the 
protections probided by the Hague Conve~ltion of 1907. It was revised in 1949, wit11 
the n~odified fonn adopted on hu,gst 12% 1949 by the Diplonlatic Co~lfereilce for the 
Establisl-i~nent of Intenlational Conventioils ibr the Protection ofvictinls of War, and 
entered into force on (Iclober 21! 1950. The Treaty was ratified by the Executive 
\\-it11 advice and conscilt or Senate on February 2, 1956. 
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enforcement of its provision[s] on the interest and the llonor of the , 00venu11ents 

n?l~ich are parties to it." Head Money Cases, 1 12 U.S. at 5 9 8 ;  nccol-rl Cl~a?.lton, 

239 U.S. a t  474. 

Thus, the Supreme Court has long held that, in regard to individuals seeking 

er~forcernenl. of a treaty, "judicial courts have nothing to do and call give no 

red-r-ms." Head Money Cases, 112 U.S. at 598; accord W72itne): v. RoEzl-tsorz, 124 

C .  S. 190; 194-1 95 ( 1  888); Conznzitfee of U.S. Citizens Living in hlico?*agt~n 1:. 

Rengarz, 859 F.2d 929, 937 (D.C. Cir. 1988) (refusing to adjudicate the claim that 

U.S. policy and actions co~~ceming Nicaragua violated the U.N. Charter); Holl~zes 

lJ. Laird, 459 F.2d 1?11 (D.C. Cir.), cert. denied, 409 U.S. 869 (1972) (rejectkg 

clai111 based on alleged violations of the NATO Status of Forces Agree~ment). The 

treaty "addresses itself' to the political, not the judicial deparhnei~t; and the 

legislature mnust execute the [treaty] before it can become a rule for the Corn." 

F o s t , ~  1.). Neilsolz, 27 U.S. ( 2  Pet.) 253, 314 (1829) (Marshall, C.J.). 

2.  The district court's ruling that the Geneva Convention confers individual 

rights enforceable tluough suits in our domestic, civilian courts is not only 

colltrary to the general rule, but it also disregards the text and history of the 

Con~~ention, as well a!; th.e raillificatio~ls of sucl~ a conclusion. 

As an  initial nmtter, any exainination of whether the Convention pro\ides 
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ii~di\,iduais \%/it11 judicially ellforceable rights must begin with the fact that the 

Supreine Court held that the 1929 Geneva Conventiorl did 1 2 0 1  provide sucll rights. 

I11 Jolzi~son v. Eisentr-ager, 339 U.S. 763 (1950), the Court expressly co~lcluded 

that Gennan prisoners of war challengiag the jurisdiction of a rlulitary tribunal 

"could not" invoke the 1929 Third Geneva Convention because the protections 

afforded under it were r;,ot judicially ellforceable by the captured party. Jd. a t  789. 

Rather, the Court held, those protections "are vindicated under it only tllrougl~ 

protests and irlten7ention of protecting powers." Id, at 789 11.14.~ 

This Court; too, has recognized that the 1929 version of the Third Geneva 

Con\lention did not provide individuals with judicially e11forceabl.e rigllts. In 

ffolr~zes, 459 F.2d at 1231-22, the C o u t  explained that "the obvious scheme of the 

Agreement [is] that responsibility for observailce and enforcement of these right. 

is upon political anil ~nilitary authorities, and that rights of alien ene~nies are 

Ifindicated under it clnly through protests and interver~tion of protecting powers 

* * *." Id. at 1222 (fclotnotes and quotations onitted). 

When tlle President ratified and the Senate granted its advice and conseilt 

for the c ~ ~ r r e n t  version of the Conc7entjon, there was no indication that they 

Althougl~ the Court in Rasul v. Bush, 124 S. Ct. 2686 (2004), concluded that 
Brnden 11. 30th J~tdicilzl Circuit Court, 410 U.S. 484 (1 973), overruled the statutory 
predicate for thc statutory habeas ruling in Eiser~trnger-, this aspect of Eise1zb-agei-, as 
\\.ell as its col~stitutional holding atid other merits disc~ssion, re:mins good 1 2 : ~ .  
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challged t l ~ c  essential character of the treaty to pen-nit alleged treaty \~iolations to 

be enforced by capt~uetl enemy forces tllrough the captor's judicial system. There 

is liothillg in the text or l~istory of the ~evised version in effect today that ~ :ou ld  

lead to the conciusion that it was intended to revolutior~ize the treaty and grant the 

captured parties rights enforceable in the dolnestic courts of the nation that 

captured tllem. To the contrary, the plain tenns of the revised Convention show 

that, as with the 1929 version, vindication of the treaty is a nlatter of State-to-State 

d ip lo~~ut ic  relations, not domestic court resolution. 

Article 1 of the treaty explains that the parties to the Collventjoll '"undertake 

to rcspect and to ensure respect for the present Con\:ention in all circlln~tances." 

Art. 1 .  This was an! inrportant revis io~~ of the 1929 Convention, which provided 

that the "Convention sball be respected * * * in all circu~llstances." 1929 

Co~l\~ention, Art. 82. The 1949 revision clarified that it was the duty of all patties 

not only to adhere to the Col~vention, but also to ensure c-ompliance by every other 

party to tlie convenlj'oi~. See 59 INTERNATIONAL LAW STUDIES: PRISONERS OF 

WA? I N  INTERNATION..ZL ARMED CONFLICT, 26-27 (Naval War College Press 

1978). Establishllig a peer-nation duty to ensure enforcement M.as deemed at the 

t ine to be a critical advancemer~t in securing conlpliatlce with the treaty. ]bid. 

Further to effectuate compliance, the 1949 Conventiorl relied upon third- 

Page 423 of 462
Hamdan v. Rumsfeld Litigation
Supreme Court & D.C. Circuit



par;); - "protectiilg powers"' - oversight. Article 8 provides that the treaty is 

to be "applied with the cooperation and under the scrutiny of' the Protecting 

Powe-rs * * *," Art. 8.  Reliance upon "protecting powers" was also a prime 

feature of the 1929 Co:nvention. See 1329 Convention Art. 86. Article 1 I of the 

1949 revision of the Convention, however, cIarified and increased the role of the 

protecting powers in cases where there is a disagreement about the application or 

il~terpxetation of the Treaty: "in cases of disagreement between the Parties to the 

conllict as to the applicatiot~ or interpretation of the provisions of the present 

Convention, the Pro'tecting Powers shall lend their good offices wit11 a view to 

settling the disagreernent.'' Art. 1 I .  Thus, ArticIe I I sets out one of the pri~~lary 

''lnethods for resolving" disputes relating to application and interpretation of the 

Conve~ition. See 5 9 ~I\ITLRNATIONAL LAW STUDIES a t  87 

Y'he "second method for resolving disputes" described in the 1949 

Coni,ention is the "',enquiry' provided for in Article 132." 59 INTERNATIONAL 

LAW STUDIES at 88. Article 132 provides that at "the request of a Party to tlle 

conflict, an enquiry shall be instituted, in a rnaimer to be decided between the 

interested Parties, concerning any alleged violation of the Con\~ention.' Art. 132. 

The role of the "protecting power," 111 mod en^ time, has  been performed by 
the Illtenzatiollal Col~unittee of the Red Cross. 111 1949, it was typically performed 
by a neutral state. 
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I t  fur-ther states that if "agreement has not beell ~eacbed  concenling the procedure 

fbr the enquiry, the Parties should agree or1 the choice of an  ~unpire ~~1110  ill 

decide upon the procedure to be followed." Bid .  This Article was deemed an 

improvement over tlx; 1929 Convention, which did not provide for the use of an 

" u ~ ~ p i r e "  to settle disput,es. See 1929 Convention, Art. 30. 

The Convelltioi~ thus creates specific measures to ensure enforcement, none 

of which remotely contemplated a lawsuit brought by the captured party in the 

tour.-:; of the detaining nation 'to enforce the treaty. See Hanzdi v. Rzrnzsfeld, 316 

F.3d 450, 468-469 (4th Cir. 2003), overt.uled on otlzel- gr-ozll?ds, 124 3. Ct. 2633 

(2004). hloreover, where the contractiilg nations to the Conventjoi-I wanted to 

require enforcen~ent beyond the tm70 prescribed lne thods and the peer eilforce~lle~lt 

mandated by Article I ,  they said so directly. Article 129 requires the siplatory 

natio~is to "undertake to enact any legislation necessary to provide effective peiznl 

sal~ctiol~s for persons cci~unitti~lg, ox ordering to be commtted, ally of the grave 

breaches of the present Convention defmed in [Article 1301." (Emphasis added.) 

Then, under the Co~lvel:~tion, it is the duty of the signatory 11atio1.1~ to bring the 

offenders before their own courts. Art. 129. That is yet another enforcenlent 

mechanism that does not rely on judicially ellforceable rigl~ts. Even ullder this 

Article, judicial en.forceme~it occurs only at the bellest of the Esecutive and 
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iin:ol~.es t l~c inrplen~enti~~g statute, not the treaty itself. As uras the case ~vitll tlie 

1929 Co~.ivention, the 1949 Coilventioll itself does not provide judicially 

enforceable rights to individuals. See also S. Exec. Rep. 9, 84th Cong., 1st Sess. 

6-7 (1955) ( c i t i n ~  tlne ellforcement provisions discussed above and the newly 

created obligation of contractii~g States to enact penal sarlctiolls for "gave 

breaches of  the Con.vention," with no suggestion of sucll a radical cl.larlge as 

pennitting enemy co~nbatal~ts to enforce in U.S. courts the provisions of the 

treaty) . 

Thus, it is no awident that over the last fifty years no court of appeals has 

ever construed the 1949 Convention as granting individuals judicially e~lforceable 

rigl~ts. See Hnnzdi, 316 F.3d at  468-469; see also A1 Odalz v. Uizited States, 321 

F.3d 1 134, 1 147 (D.C. Cir. 2003) (Randoph, J., concurring), ove~+rulecl on otlzel- 

rr~orr~lds, 124 S. Ct. 3,656 (2004); Tel-Oren v. Libya]? Arab Republic, '726 F.2d 
C. 

774. 808-809 (D.C. Cir. 984) (Bork, J . ,  concum~lg). 

3. The district court's prilnary rationale for firlding that the Convention 

provides Hanldan with judicially enforceable rights is that the treaty protects 

indi\~iduals - i.e., pers;oils captured or otherwise detained during a11 armed conflict. 

But that n7as true of tht: 1929 versiol~ of the treaty, see, e.g<, 1929 Colivention, 

Arts. 2, 3 ,  16, 42, which the Supreme Court held did not grant individuals 
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judicially enforceable rights. 

Beyond the observation that the Collvention protects individuals, the distnci 

cour-i relied upon the .fact that "the Executive Branc11 of our goverlune~~t has 

i~llple~neuted the Geneva Conventions for fifty years without questioning the 

absence of i11q11ernentin.g legislation." JA 397. But that fact is consistent wit11 the 

reality that the Executive Branch viewed the Convention as largely enforceable at 

the State-to-State level, wit11 the absence of implementing legislation fully 

explained by the absence of any need to enact such legislation. There is certainly 

no evidence that thc: President, the Senate, and the other contrac.ting nations 

intended to revolutionize the treatment of detained enemy comnbataiits by suddeiily 

providing for individual rights enforceable in the courts of the detaining nation. 

Ob\riously: the Executjvc's responsibility to adhere to a treaty is unrelated to 

\x,.l~etl~er tile treaty provides individuals with judicially ellforceable rights. If 

anything, the fact that the Executive has faithfully implemented the Conve~~tion 

for inore than fifty years without recognizing judicially enforceable rights militates 

against judicial intervention in its functioning. 

4. The district court ignored the obvious impact of its ruling. If the 

Convention provided individuals with judiciall~~ enforceable rights, then there is 

the obi.ious and substantial danger that e~lelllies captured on the battlefield will 
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continue thcir fight in U.S. courts, filing habeas actions and other ci17il clains 

cllallengilig the impl(:nlcntation of the Geneva Conve~ition. There is 110 reason 

that the Executive and Senate were any more welcoming of that extraordinary 

prospect than Justice Jackson in 11is opinion for the Court in Eisenti-age],, 339 U.S. 

at 7.79. Such a result would indisputably ellcumber the President's autllority as 

Cominander in Chief. Indeed, it is nearly unimaginable to consider the 

inlplicatjons of having :permitted the more than two milliol~ POUTS held during 

b'orld Mjar I1 to enforce their 1929 Geneva Convention protections tluough legal 

actioils filed in the LJni:ted States. Whenever possible, interpretations of a treaty 

that produce ano~mlous or illogical results should be avoided.' See Ei A1 Israel 

Ail-lines, Ltd. 1.1. Tsui h a i l  Tsetzg, 525 U.S. 155, 171 (1999). The Executive 

Branch's construction of the Conve~~tioll r~~ould avoid those consequences and is 

entitled to "great weiglxt." See, e.g., United States v. Stuart, 489 U.S. 353, 369 

(1 989); Szrn~iron~o SI~uji ,411z., Inc., 457 U.S. a t  184-1 85.  

5 .  The disbict court's contention that Congress somel~ow enacted the 

' For the same reasons, the district court erred in coilcluding that Conmon 
Article 3 of the Geneva Conventio~l could supply a basis oi l  which to grant Ha~ndan 
relief. Collmmon Article 3 does not apply here for the additional reason that the 
conflict with a1 Qaeda is "of an international character," thereby falling outside the 
plail: tenns of the Article, which applies to "anned conflict not of an international 
cllaractcr." Moreover, regardless of whether Colnmon Article 3 has attained the 
statu= of custoinary intematio~ial law, it cannot override a contrary executive act. See 
The Paqtrete Hnbnlza, 175 1J.S. 677, 700 (1 900). 
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procedural yrotecticlns embodied iu the Geneva Convention as judicially 

enforceable donlestic law via 10 U.S.C. 5 821 ' s  reference to the "law of war'' is 

equally erroneous. Tha t  UCMJ Article provides, in relevant part, that 

The provisions of this chapter conferring jurisdiction upon courts-martial do 
not deprive nlilitary com~~issions * * * of concurrent jurisdiction with 
respect to offenders or offenses that by statute or by the law of war may be 
tried by military commissions[.] 

10 L.S.C. $ 821. The district court held that Hamdan is not an "offender" ~ 1 1 0  by 

"the law o f  war" is t.riable by military commission, because he must be presume6 

to have POW status unless and until a "coinpetent tribunal" under the Geneva 

Convention determines otl~erwise, and because that POW status entitles him to a 

triaI by court-martial pursuant to Article 102 of the Geneva Convention. JA 398. 

First, because the Geneva Conveiltion is not judicially enforceable, it does 

not provide nomE 1.I1a.t the courts can interpret and apply to a s-iatute that 

references the "law of war." See Sosn v. Ah~arez-Machain, 124 S. Ct. 2739, 2 763, 

2767 (2004) (courts cannot give effect to non-self-executing treaty in action 

brought under statute that recogrues federal jurjsdictioil over torts "in violation of 

the law of nations or a treaty of the United States"). 

Second, Article 21 in no way curtails the authority of the President. Rather, 

it presemes the President's preexisting constitutional authority to establish 

-rtlilit;:ry col~nnlissions to try offenders or offeilses against the laws of war. In fact. 
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the Supreme Court concluded that identical lallguage in the predecessor provisio~i 

to .Article 21 - Artil~le 15  of the Articles of War - "autkor-ized trial of offenses 

against the laws of war before such commissiuns." Qtririn, 317 L7.S. at 29 

(emphasis added). See also id. at 28 ("By the Articles of War, and especially 

Article 15,  Congress has explicitly provided, so far as it may constitutionally do 

so, that ~ l l i t a r y  tril-~unals shall have jurisdictio~~ to try offenders or offenses 

against the law of wal-"). 

The history o:F fllis provision also makes clear that its purpose was to 

express Congressional approval for the traditional use of military comnissions 

under past practice. When the language now codified ill Article 2 .  nias fir-st 

included in the Articles of War in 1916, it was intended to achlowledge and 

sailciio~~ the pre-existing jurisdiction of mlitary commissions. The language was 

introduced as Article 15 of the Articles of War  at the same time that the 

jurisdiction of general courts-martial was expanded to illelude all offenses against 

the law~s of war. ?'he new Article 15 stated (like current Article 21) that the 

"provisions of these art.jcles confem~lg jilrisdictioll upon courts-nurtial sllall not 

be construed as depriving military comissions * * * of concul-rellt jurisdiction in 

r e sp~c t  of offendel-s or offeenses that by the law of war may be lawfully triable by 

SUCJ?  illjlitary conmmissions." Act of August 29, 191 6, 39 Stat. 619, 6 5 3 .  
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Judge Advocate General of the Anl~): Crowder. the proponent of the new 

article, testified before the Senate that the military colnmission "is ou, c o ~ ~ m o n -  

law war court," and rhat "[ilt Iias no statutory existence." S. Rep. No 64-1 30, at 

40 (1 91 6). The "lev; Article 15 thus was not esfablishing nilitary comnlissions 

and defining or lil~utiug their jurisdiction. Rather, as General Crowder explained, 

it was recognizing their existence and preserving their authority: "It just saves to 

these war courts the j~Lns&ction they now have and makes it coucurrent with 

courts-~nartjal * * *." Id. See also S. Rep. No. 63-229, at 53 (1914) (testinlony of 

Judgz Advocate Generai Crowder before House Committee on ,MiIitar~, Affairs). 

in explaining the history of the provision now codified bl Article 2 ; ,  the 

Supreme Court has d.escribed the testimo~ly of Judge Advocate General Crowdcr 

as "authoritative." Mczdsen, 343 U.S. at 353. The Court tl~us detennincd that the 

effect of this language was to presenie for such colnmissiolls "the existing 

jurisdiction which they had over * * * offenders and offenses" under the laws of 

war. Id. at 352 (enqihasis added). As the Court noted, because the statute simply 

recognized the existence of military coi~unissions, " [nleither their procedure nor 

then iurisdiction has bee11 prescribed by statute." Id. at 347. 

Given the text and history of Arhcle 21, the provision must be read as 

pres~rving the traditional jurisdictio~~ exercised by military colm~lissions over 
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oflenses or ofknders against the laws of war. The statute, in other words. S!~TIPIY 

preserves Executive Brancl~ practice. The Supreme C:ourt has adopted precisely 

this uuderstandin: of the Article and has thus explained that "rb]y * * * 

r e c c ~ ~ ~ i z i n g  ~nilitary comnissions In order to preserve their traditional jurisdiction 

over enemy combatants unimpaired by the Articles [of War], Congress gave 

sa~~ct ion * * * to rrnqJ use of the nlllitary c o ~ s s j o r ~  conten~plated by t:ie colmnon 

law of war." Yamnsh.itn.! 327 I T . S .  at 20 (emphasis added). See also id. at 7. 

The district coivt apparently believed that Article 21's reference to the ''lau~ 

of war" ineans that certain procedural protectioils in the Geneva Convention 

became ei~title~nents for those subject to mlitary commissions, irrespective of 

whether the conduct for which they stand prosecuted would place them witl-tin the 

traditional jurisdiction of military commissions. But Article 21 did nothing more 

than rec,ognize that "ndlitary tribunals shall have jurisdiction to try offenders or 

offexes against the law of war," Qzlirin, 31 7 U.S. at 28. In recognizing that 

jurisdiction, Congcss "illcorporated by reference * * * all offenses wllicll are 

defined as such by the law of war," id. at 30. It did not purport to restrict rl-le 

Presider~t's t~aditional autllority to subject persons charged with such dffenses to 

tnal  by military conll-nission, and it certainly did not intend to make 1he Geneva 

Con\~ention and the wl~ole common-law body of war principles j~1dicia;l.y 
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enfo.: ceable against till: bsecutive 

Hanldan has undoubtedly been charged with an offense that by the la\\: of 

war is triable by mi"itaq co~m~lission - indeed, the district court did not hold 

othenvise; by conspiring with enemy forces to target civilians, he is also precisely 

the type of ''offender" against the laws of war who falls within the traditional 

junsuiction of nilitary cormnissions reco,&ed by Article 21. The district court 

therefore erred in holding that Article 21 bars the military con~n~ission from 

exercising the very type of jurisdiction that Article sougl~t to preserve. Indeed, 

even if tlie district court's highly ir~lplausibIe understanding of what Article 21 

meant by an "offender" were correct, Article 23 still recognizes the jurisdictioil of 

the military comrnissiou over Harndau by virtue of the offense with which he is 

cllarged. That is because Article 21 preserves the military corrullissioli jurisdiction 

over "offenders or offenses that by statute or by the law of war" are triable b y  

military colm~Ussion. That pluasing reflects the l~istorical fact that tnilitary 

coimnissions not ol:~ly exercised jurisdiction over individuals charged wit11 

offeilses against the laws of war, but aIso over uldividuals charged with ordixary 

offenses coniiiutted, for exanrple, in an occupation zone. See Du,7can I,. 

Kahnlrnnilok~r, 327 U.S. 304, 3 13-3 14 & 11.8 (1 946) (citing "the well-eslablished 

powclr of the nlilitary to exercise jurisdictiorl over * * * enemy belligerents; 
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prisoners of v.ar, or others charged with violating the laws of war"); id. at 3 14 & 

n.9 (citing the additiond "power of the ndlitary to try ci~.~il ia!~s 111 tnb~lllals 

established as part of a temporary military governlent over occupied enemy 

territoql" u:here "civi:lian govenunent callnot and does not fimction") (emphasis 

added). The laws of war permitted t11e latter type of "offender" to be tried by 

military comm~ission, despite the fact that the offense comnitted was not itself a 

violation of the la\vs of' war. 

Mere, the district court never found that the kaw of war would not pennit the 

charged offeuse to be: tried by lllilitary commission, nor could it have done so 

give11 that the Charge ir:.lplicates the most basic protections of the laws of war. 

The district court's cclllclusion tl~at Article 21 bars Hamdan's trial for that offense 

is erroneous on that ground alone, because the statute clearly preserves the 

tradjtional junsdictioil of nlilitary colm~-rissions over "offenses" against the laws of 

war. See Quil-in, siipl-a. 

l.'l:~e district court tl~us got it exactly backwards when it collcluded that the 

President's action here conflicts with "the express or *lied will of Congress" 

al-ld Illus falls "into file most restricted category of cases identified by Justice 

Jackson 111 his coi~curring opinion in Yotlngstowrz Sheet & TZL be Co. \ I .  S n ~ g  cr, 3 43 

1.j.S. 579. 637 (1952!).'' JA 384. The President is acting will1 thc approval of 
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Congress reflected i1.l Article 21 slid the Autl~orization to Use Military Force. As 

such. his action falls into Justice Jackson's first category, where "l~is autl~onty is 

at its msximum, for i t  ir>cludes all that he possesses ill his own right plus all that 

Cor~gress can delegate." Id. a t  635-636 (Jackson, J . ,  c o n c d g ) .  In these 

circullsta~>ces, the President's action is "supported by the strongest preswnptio~ls 

and the widest latitude of judicial interpretation, a l~d the burden of persuasion 

would rest lleavily upon any who ~nigllt attack it." Ibid. 

Moreover; even assuming contrary to its text, structure? and l~istor-y that 

Article 21 was designed to restrict the President's authority to try offenses against 

the laws of war, the district court's reliance on Justice Jackson's You~zgssto~m 

concurrel~ce still would have been misplaced. First, the President here. unlike in 

Yozingsto\~:n, clearly believed he was acting with congressionaI authorization, as 

his i~~~rocation of Article 21 in the Military Order nukes clear. 7:he President's 

judgnent that 11e is acting in acco~d with a federal statute should not lightly be 

brushed aside, especially where that judgnent involves an exercise of his core 

autl~ority over foreign affairs and enemy forces in wartin~e. Second, 

Yorr~rgsto~vn is inapposi1.e because it i~lvolved action in tlle civilinrl sector in the 

f o m  of a directive to the Secretary of Commerce to assume col~trol over private 

industry. In sharp contrast, an order directed to the military to try enemy 

Page 435 of 462
Hamdan v. Rumsfeld Litigation
Supreme Court & D.C. Circuit



commbatants for offe~lses against the laws of war is a quin~essel~tially 

t?lilira~?; measure that lies a t  the heart of the Commander in Chief's authority. See 

H~lnzdi, 124 S. Ct. at 2640; Qziiriiz, 3 17 U.S. at 28-29. Finally, i~,liile the distnct 

cour, here welit to great lengths to invalidate the President's action, Justice 

Jacltson would have '"indulge[d] the widest latitude of interpretation to sustain [tlie 

Presjdent's] exclusive f~mctior to cormnand the instnunents of national force, at 

least w11en turned again:st the outside world for the security of our society." 343 

U.S.  at 640 

B. The District Court Erred In Overruling The President's 
Determi:naition That Al Qaeda Combatants Are Not Covered By 
The Geneva Convention. 

Even assunling that the Geneva Convention were judicially enforceable and 

that Wicle 21 of the UCMJ incorporated it as a limitatioll on the President's 

authority, the Geneva Collveiltion would not limit the President here, because the 

President detemcned t?.~at the Convention does not apply to a1 Qaeda. In 

particular, the President deten~ined that "none of the provisions of [tlie] Geneva 

[Co~~.i~ention] apply to #our conflict with a1 Qaeda in Afghanistan or elsewhere 

tllrou,ohout the ulorld because, among other reasons, a1 Qaeda is not a High 

Contracting Party to [tlie] Geneva" Convention.' The district court, I~owever, 

"Melnorandunl fix the Vice President, el al. from President, Re: Humane 
Treatment of a1 Qaeda and l'alibaiz Detainees at 1 .  See Addendum 1 1. 
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"rejected" that co~~clusiol~,  as well as the Cornnunder 111 Chiefs underlying 

rationale that the United States was engaged in separate conflicts wit11 

Afghanistan's Taliban regime and the a1 Qaeda terrorist nehvork, operating within 

and outside of .Afghanistan, Relying on advice to the President that he did not 

adopt, the court held that the Geneva "Conventions " * are triggered by the place 

of the conflict, and not by what particular faction a fighter is associated with."  JA 

387. This ruling co~itravenes the President's Cornunder-in-Chief ard  foreign- 

affairs authority and is ulconsistent with the plain terns of the Geneva 

Convention. 

1 .  Tlle President's determination that t l ~ e  Convention does not apply to 

the conflict with a1 Qaeda was an exercise of the President's war powers and his 

broad authority over foreign affairs, see Unifed States v. Czlr-tiss-Wright Export 

Corp., 299 U.S. 304, 320 (1936), and was made 111 accordance with the 

Co~~gressionaI resolutioll authorizing the use of force. That quiiltessential exercise 

of Executi17e authority is binding on the courts. See Banco Naciol~al de  Cuba v. 

Sabbafirzo, 376 U.S. 398, 4 10 (1 964). ("Political recognition is exclusively a 

function of the Executi\le") . 

The decision whether the Geneva Convention applies to the conflict with a1 

Qaeea goes to the core of the President's powers as Co~nmander in Chief and is 
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inhere~~tly one of foreign policy, an area where courts nust refrain fi-om interfering 

with the autl~ority of the elected branches. See Cl?icago CG S. Ail- I'i~tes. J I ~ C .  v. 

F"re:*llz,zl: S.S.  Co!-p., 333 U.S. 103, 11 1 (1948). Congress has not in ally way 

endeavored, contrary t.o the President, to irtyose the requirements of the 

Convention upori our fight against a1 Qaeda operatives. See Santiago v .  ~Voguel-as, 

21 4 'U.S. 260, 266 ( 1  909);  The Thomas Gibbons, 12 U.S. (8 Cranch) 421 : 427-428 

(1 814). To the contra.ry, Coligess has acknourledged the very distinctioil made by 

the President here by autliorizing the use of force against botlz any "01-gn~ziznfiorl[] 

* * * [that the President] determines planned, autllorized, conxnitted, or aided the" 

Septe~nber 11 attacks -- (i .e. ,  a1 Qaeda) - and also any "rznfiorz[] * * * [tl~at] 

harbored such organization[]" -(i.e,, Afgl~auistan). AUMF (en~pl~ases added). 

The decisioil \~?hetl~er the Convention applies to a terrorist netm7ork like a1 

Qaeda is akin to the decision whether a foreign govenmlent has sufficient conk01 

oi,.ei- an area to lnent recognition or whether a foreign state llas ratified a treaty and 

is therefore entitled to benefit from its provisions. In both cases, the question is 

one for the Executive to make. See Doe v. Braden, 57 U.S. (16 How.) 635, 657 

( 1  853) (the determination whether a state has properly ratified a treaty "belong[s] 

~.xcl~~si~;eI;\j to t11e politic;al deparl~nent of the govenu~le~xlt") (enlpllasis added); see 

also Chnl-Iton v. Kel!~; 229 U.S. 447: 469-476 (1 9 13); Hobnes, 459 F.2d at 12 15 
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11.26. 

The Executive 11iust act without fear of judicial reversal in this area, because 

"it would be ilrrpossible for the executive departn~ent of the govenunent to 

conduct our foreign .relations with any advantage to the - country, and fulfill the 

duties whicll the Corlstitution has imposed upoil it, if every court in ,be country 

was autllorized to inquire and decide whether t l ~ e  person who ratified the treaty on 

behalf of a foreign nation had the power, by its collstitutioll and laws, to make the 

engagements into which he entered." Braden, 57 U.S. (16 How.) a t  657. 

Simjlarly, the President's determination that a1 Qaeda is not a party to the Geneva 

Co~n-el~tion and, accord:ingly, that terrorists fighting for a1 Qaeda caimot claiin the 

benefits of that Convention, is binding on the courts. 

2.  Even if judicial review of the President's decision were appropriate, 

that decisjou is ~nanif'e stly correct. The plain language of the Convention specifies 

that it applies not based upon ldzere a conflict occujs, but instead upon wl~ether a 

porn zr engaged in the conflict is a f igh  Contracting Party to the Convention. By 

its t e r n ,  the "Convention shall apply to all cases of declared war or of any other 

anued conflict which rnay arise between two or more of the High Contracting 

Parties." G elleva Convention, Art. 2. 

Thus, the Convention would apply to a conflict between the United States 
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and h~l ian is tan .  both High (:ontracting Parties, and could thereforc po~cntially 

apply to Afghanistan's Taliban regime - as the President determined it did. Thc 

final clause of Article 2, however, makes explicit that it does not apply to a 

co~iflict with an enti'w that is not a High Contracting Party, even if that conflict is 

one facet of a conflict between High Contracting Parties: "Altliougli one of tlie 

Po\xPers in conflict nmy not be a party to the present Coilrrentio~i, tlie Powers wlio 

are parties thereto shall relnain bound by it in their nztlttlnl r.elntio11s." Ibid. 

(enrphasis added). .4 Contracting Party, on the other halid, is only houid by tlie 

C~n\~ent ion  "in relation to the said Power [that is not a High Conhactilig Party], if 

the latter accepts anti applies the provisions thereof." Bid.  

Here. a1 Qaeda is not a Higli Contracting Party, and. far from having 

accepted or applied: the provisions of tlie Convention, it openly flouts them. A1 

Qaeda is not a State; rather, it is a terrorist network conlposed of members from 

Illany nations, with ongoing international terrorist operations. A1 Qaeda therefore 

cannot qualify as a "Power in conflict" that could benefit from the Convention 

even if it were to "accept11 and appl[y]" the Conventio~~ (which, of course, it has 

not). Instead, tlie tttm-I "Power" refers to States that would be capable of ratifying 

the Con\,ention and. other international agreements - soinetl~iiig that a ten-orist 
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oryanizatio~i like al Qaeda cannot do.' 

Even if a1 Qaeda could be thought of as a "Po\ver" within the meaning of 

Article 2, a1 Qaeda has consistently acted in flagrant defiance of the lac  of anned 

co~iflict. For exanq>le, it has used operatives not in any kind of uniform to hijack 

civilian aircraft and to crash them into the World Trade Center, deliberately 

targeting civilians. And, of course, al Qaeda has not signed the Con\.ention. 

Accordingly, the Convention, by its plain language, does not apply to operatives 

of the a1 Qaeda terrorist organi~ation.~ 

Further, it would be perverse to bind the United States to the Cieneva 

Con\~eiitions in its fight against al Qaeda, an organization which depends for 

success upon violal:in:< the traditional laws of war by kidnaping civilians. torturing 

' See, e .g . ,  G.I.A.D. Draper, The Red Cross Conventions 16 (1958) (arguing 
that "in the context of .4rticle 2, para. 3, 'Powers' means States capable then and there 
of beconling Contracting Parties to these Conventions either by ratification or by 
accession"); 2B Final Record of the Diplomatic Conference of Geneva of 1949, at 
108 (explaining that Article 2(3) would impose an "obligation to recognize that the 
Con\,ention be applied to thc non-Contracting adverse State, in so far as the latter 
accepted and applied the provisions thereof'). 

Indeed. United Nations conference reports addressing the September 11 
attacks acknowledged that the "1949 Geneva Conventions, specifying that they apply 
to the contracting parties, i.e. States, were not desig~~ed for a situation in which the 
chief adversary is a non-state group" such as the terrorist organization al Qaeda. Ho- 
Jin Lee. Tlit. United IVation's Role in Combatirg Internafiunal Tei.r.or.isn~ at l j l  
presented at U.N. Conference on Disannanlent Issues (Aug. 2002) (available at 
littp:/!'disan~~ame1it.1ml.org:8080/rcpdlpdW5cnfan1blce.pdt). 
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and murdering detained uidi~iduals (both soldiers and civilia~~s), and intrntionally 

targeting civilia~ls. The purpose of entering into t~eaties \\it11 forerg powers is for 

"tl~eii- nlutual protection" and the "cormnon advancemen: of their ii~terests and the 

interests of civilization," Tucker v. Alexandrofl 183 E.S. 424, 437 ( 1  902) a 

purpose that would be manifestly undernined by according a1 Qaeda operatives 

Geneva Convention protections. 

C. The District Court  Erred  In  Finding That Hamdan Had A 
Colorable Claim Of POW Status. 

Having found tlie Geneva Collvention judicially enforceable and applicable 

to a1 Qaeda, the district court held (JA 386, 398) that trial by military co~mllission 

~vould violate Hamdan's rights under Article 102 of the Co~l\.ention. which 

provides that "[a] prisoner of war call be validly sentenced only if the sentence has 

been pronoul~ced by the same courts according to the same procedure as in the 

case of rneliibers of the amied forces of the Detaining Powel-." By its terns, 

ho~ve\~er, that procision is linuted to a "prisoner of war." Hamdan is not a POW 

under the Convention, 'because he is an al Qaeda operative, and the President has 

deteinmined that the Cmivention does not apply to a1 Qaeda. The district court 

nevertl~eless co~lcluded that "lt is at least a matter of some doubt as to nhether or 

not Hamdan is entitled to tile protections" of the Convention and that, until ' ' ~ 1 1 ~  

'conipetent tribunal' referred to in Article 5" eliminates that doubt, I-Iamdan must 
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be treated as a POW. 3.4 398. Neither the Convention nor 0 . S .  Anuy regulations 

supports the district court's conclusion. even assuming, contrary to the President's 

deteniiination, that the Conveiltion generally applies to a1 Qaeda. 

The Genela Convention defines in Article 4 the "[p]risoners of war" who 

are entitled to the Convention's protections. That provision makes clear that its 

protections apply only if the group to which a combatant belongs displays "a fixed 

distinctive sign," "cal~[ies] arms openly" and "conductjs] its operatioils in 

accordance with the laws and customm of war." Geneva Convention Art. 

4 (A)(2) - (d) .  Indeed, the categories set out in Article 4 make clear illat the POW 

status of an enemy fighter dcpends on lus nieilibership in a group that satisfies the 

Art~cle 4 criteria. See Art. 4(A)(l)-(3); United States v. Liizdh. 212 F. Supp. 2d 

541, 558 11.39 (E.D. Va. 2002) ("What matters for detemliuarion of lawful 

combatant status is not whether 1.indli personally violated the laws and customs of 

war, but whether the Taliban did so.") (citing Article 4). 

A1 Qaeda iighter!; such as Hanidan clearly do not meet Article 4's standard, 

even assu~111ng, contrary to the President's detemlination, that the Coilvention 

generally applies to a l  Qaeda, because al Qaeda's terrorism is the very antithesis of 

the rtgular nilitdry a-arfare to which the Geneva Co~lvention was intended to 

apply. Sec, e.,o., S. Exec. Rep. No. 84-9, a t  5 ("extension of [the heaty's] 
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protections to 'partisans' does not embrace that type of partisan \vho pcrfonlls the 

role of fanner by day, guerilla by nigl~t"). 

I-Iamdan has never claimed that he belongs to an amled force that would 

qualify for POW protection. Rather, his claim all along has been that. despite his 

close association with and work for bm Laden, he is an in~iocent civilian. Petition 

1 1 - 1 6 ,  9 To be sure, tlie Geneva Convention does protect civilians who 

accolnpany "anned forces," but this protection applies only to tliose wlio "llave 

received authorization from the amled forces, which they acconrpa~~y," and who 

c a w  an authorized identity card. Article 4(A)(4). What is more. "anned forccs3 

u ~ ~ d e r  the Geneva Co~lvention means only organizations that satisfy tlie criteria for 

la \~ful  co~~batancy ,  such as respo~isible comnxind, a fixed distinctive sign. 

carrying a m a  ope~lly, and co~npliance wit11 the laws of war. These conditions 

plainly do not apply here. 

Moreuver, Hamdan's claim tlrat he is a civilian has bee11 co~rsidered and 

rejected by the nljlilary numerous times: as reflected by, intel. nlia, his transfer to 

Guantana~lio, the July 2003 finding by the Co~nmander in Chief that Ha~llda~l is a 

menlber of a1 Qaeda or otherwise involved in terroristn against the Cnited States, 

the refcrral of the a1 Qacda co~lspiracy charge against Handan to a military 
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rommission, and the finding by thc Conlbatant S ta tu  Revievi Tribunal (C'SKT)' 

that Hamdan is an enemy combatant who is a member or affilia~e of a1 Qaeda. 

Harndaii can raise his factual innocence clailr, once agaln, but the proper place to 

do so is before the military cormnissioii as a defense to the Charge. 

The district court nevertheless reasoned that Hamdan xvas entitled to yet 

another pre-trial proceeding uider Article 5 of the Convention, which provides 

that certain detainees are entitled to be heated as prisoners of war "until such tune 

as their status has been determined by a competent tribunal." That provisioli 

applies, however, only if "doubt arise[s] as to xvlether persons, having conmitted 

a belligererlt act and having fallen into tlie hands of the enemy," nieet the 

The district c13u1-t reasoned that a detainee's claim of entitlement to POW 

status is itself sufficient to establish doubt. Nothing iu tlie text or the history o i  

Tlle CSRT was patterned after the sort of "conlpetent tribunal" referred to in 
tiene\.a Convention Article 5 and Anny regulation 190-8. In that vein. the CSRT 
provided Harndan with the rights to, inter. alia, call reasonably available xvihiesses; 
question witnesses called by the tribunal; testify or othenvise address the tribunal; not 
be conyelled to testify; a decision by a preponderance of the evidence by 
com~n~ssioned officers sworn to execute their duties impart~ally: and review by the 
Staff Judge Advocate for legal sufficiency. See CSRT Implementation memorandum 
.I uly 29. 2004 ~ : 1 i c 1 p : ~ i ~ v \ 1 v \ ~ i f e 1 1 s e l i i l k . I 1 1 i l ' 1 l e ~ \ i : ~ . I J u l ~  In 
addition: unlike the Mic le  5 or AR 190-8 tribunal, the CSRT guarautccd IIarndan the 
rights to a persoclal representative for assistance in preparing his case, to receive an 
unclassified sununary of the evidence in ad\!ance of the hearing, and to introduce 
relevant docunientar\i e.:idence. 
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tlic C'onvelition. however, supports tli~s sweeping and counterintu~ti\e 

interpretation of Article 5.  Notably, the contracting parties apparently believed it 

necessary to adopt such a requirement in a snbseqnent protocol one that tlic 

United States has not ratified, and thus is not bound by as a nmtter of international 

law."' Because, as explained above, the Convention at issuc here provides t11at 

protections will be afforded (or denied) to all members of a particular militia or 

other fighting forces, clepcnding on the status of that group. a competent tribunal 

is necessary to resolve doubts only as to whether particular persons "belong" to a 

figliting force falling within one of the enumerated classes. See Art. 4(A)(1), (2) ,  

Art. 5. In light of the Presidelit's categorical detertni~lation with respect to a1 

Qaeda. the CSKT's co~Ifumatory finding that Handall is a member or affiliate of 

a1 Qaeda definitively resolved any possible "doubt" that ever arose about his POW 

status. The district court disnussed tlie relevance of the CSRT findiiig on the 

gomid that the CSR.T was established nierely to determine whether an individual 

is an enemy conlbai:ant, rather than whether that coinbatant is entitled to POW 

status, J.4 390. That decision ignores the fact that the CSRT here not only 

'Wilder  Article 45 of the Protocol Additional to tlie Gcncva Conventioils of 
Aug. 12, 1949, and relating to the Protection of Victims of International Anned 
Conflicts. which was adopted on June 8, 1977, "[a] person who takes part in 
hostilities and falls into the power of an adverse Party shall be presmned to be a 
prisoner of war, and therefore shall be protected by the Third Convention, ifhe rlizin~s 
the status of prisoner of war." 
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confirn~ed Hamdan':; status as an enemy combatant. but nlade the Eurther finding 

that he is an al Qaeda colnbataiit. That latter finding is tantainount to a finding hy 

an .Article 5 Tribunal, in light of the President's prior; categorical deternunation 

regarding a1 Qaeda or in light of the judicially noticeable fact that a1 Qaeda does 

not satisfy the criteria for lawful belligerent status. See Lindli, 212 F. Supp. 2d at 

552 n. 16 ("[Tlhere is no plausible claiin of lawful combatant immunity in 

connection with a1 Qaeda membership."). Accordingly, there cannot possibly be a 

need for yet another tribunal (other than the Co~nrnission itself) to consider 

Hamdan's claim that lie is a civilian." 

111. THE PROCEDURES GOVERNING THE MILITARY COMb'llSSION 
ARE NOT "CONTRARY TO OR INCONSISTENT WITH" THE 
UCRlJ RULES APPLICABLE ONLY TO COURTS-MARTIAL. 

After concluding; that the Geneva Convention requires that Hanldan may 

only be hied by court-martial unless and until a "competent tribunal" determines 

" The district court also relied oil A m y  Regulation 190-8, Section 1-6, which, 
like Article 5 of the Geneva Convention, calls for a competent hibunal to determine 
the POW status of a detained person when "doubt arises." Because the CSRT has 
effectively confirmecl Hamdan's non-POW status, there is no basis under the .4my 
Regulation for any firtb~er proceedings. The district court inisplaced reliance on the 
Amiy Regulation for tile additional reasons that it provides no greater protection than 
the Geneva Convention itself, see 4 I-l(b)(4) ("In the event of coilflicts or 
discreparlcies between this regulation and the Geneva Conventions, the provisions of 
the Geneva Conventions take precedence."), and because it is not judicially 
enforceable, see I-l(a) (regulation establishes internal policies and planning 
guidance). 

Page 447 of 462
Hamdan v. Rumsfeld Litigation
Supreme Court & D.C. Circuit



tliar lie is not entitled to POMI status, the district court went on to liold that. wl~en 

and if that detenniiiation is made, the UCMJ requires that any nlilitary co~iunission 

proceeding conforni to the rules for courts-nmrtial. 

There is no basis for tlie district court's coliclusion that 32 C.F.R. $ 9.6(b) 

- \vhich pernits the Colnmission to exclude Ha~ndai~  from portions of tlie 

proceedings in order to protect classified informatioil and other national security 

interests -- violates UCMJ Article 39, which inaildates that "a coul-t-ntnrfinl" be 

conducted "in the presence of the accused." 10 U.S.C. $ 839(b) (emphasis added); 

see JA 405. The court amved at this conclusion by reading 10 U.S.C. 

836(a) - which provides that rules established for military comml~issions 111 

cases arising under the UCMJ may not be "contrary to or inconsistent with" tlie 

UCMJ - to require that military co~nnission rules not only co~ifonli to UCMJ 

provisions applicable to military con~n~issions~ but also to UCMJ provisions that 

apply sole\y to coul-ts-martial. The district court's r u l i ~ ~ g  cannot stand, because, 

just as tlie court did wit11 respect to Article 21 ,  it fundamentally nisconstrues 

Article 36 to impose substantial restrictions on the President's authority to uye 

nilitary com~xnissions. Indeed, if the district court's reading is correct, it is the 

death knell for miiitary commissions, whose raiso'n d'etre is to provide the 

President ~r i th  a flexible \var-time f'orunl ill whlc11 to prosecute enemy iightcrs. 
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The district court co~~cluded that Article 16 nnndates that the rules tlie 

President chooses to pro~llulgate for lililitary comilissions be consistent not only 

\?it11 the LICMJ proviiiolls governing military co~~mlissions, but also wit11 the 

I.TCl4.I provisions, sucli as Article 39, expressly limited to courts-martial. That 

theory rests on a fulldamental misunderstanding of the UCMJ, which is directed 

alniost exclusively to the procedures govenlmg courts-rnn~.tial. The UCMJ does 

not purport to establisli similarly wifonn procedures for milifnr:,~ conrnzissions; 

indeed, only nine of tlie statute's 158 articles even mei~tion these latter h'bunals, 

which. as explaiiled above, predated the UCMJ and have tried encllly colllbatants 

since the earliest days of the Republic under such procedures as the President has 

deemed fit. 

In interpreting Article 36 to constrain the President to prcscnbe @lily sucli 

coiiz~izissioiz procedures as are "consistent with" the UCMJ protections accorded to 

rot,r.f-iilnl.tinl defendailts, the district court erroneously co~iflated the two types of 

tribu~~als, effectively negated the relatively few express references to military 

contnlissiou rules in the relevant "chapter," and ignored long-settled Supreme 

Court precedent, the CCMJ's plain language, its legislative history, and several 

canons of statutory construction. In context, it is clear that the last clause of 

Section 836(a) si~llply preserves, with respect to courts-martial, the specific rules 
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in tlie chapter for coul-ts-nlartial, and. with respect to inilitary conul~issions. the 

few specific rules in the chapter for military conwljssious. It did not intend to 

obliterate the distinc:tion bet~veen the two or superi~npose all the courts-martial 

rules on nulitary commissions. 

The Supreme Court's decisions in Yanlaskita and Madsen confinn that tlie 

Conmlission convened to try Hamdan need not afford l ~ i ~ n  all of the protections 

that the UCMJ prolides in court-martial proceedings. I11 Yanlnshita, a military 

conu~lission was convened to try General Yamashita, an enemy conbatant, for 

!~iolations of the law of war. Yanxishita petitioned for a writ of habeas corpus on 

grounds that, itzter. alicr; the comnlissio~l's ability to consider certain hearsay and 

opinion evidence violated the Articles of War (the UCMJ's statutory predecessor), 

including Article 38 (the precursor pro\~ision to UCMJ Article 36)" 327 U.S. at 

6, I S .  The Court rejected Yanlashita's procedural objections, reasoning in part 

that "the military cominission before which he \vas tried * * * \\Ias not convened 

by virtue of the Articles of War, but pursuant to the conulion law of war." Id. at 

20. A sinular result should obtain in this case, because the Coinnlission is 

co~~vened  to try Ha~ndau for an offense against the law of war as opposed to an 

" Article 38 was identical in all material respects to the currel~t version of 
LICMJ Article 36. C'onlpare Yarnashifa, 327 U.S. at 18 n.6 (pro\:iding text of Articlc 
38) u.it11 I0 U.S.c. 6 8:16(a). 
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offe~ellsc caar i s i~~k undcr" tllc UCMJ's specific prohibitions. 10 U.S.C. $: 836(a):, see 

ge~1~1.(11h: I 0  I;.S.C. 5 5  8?7-934. 

The district court attempted to distinguish Ynnlnsliitn on the basis that tlie 

LICMJ, ~ i ~ h i c h  was enacted on May 5, 1950, was not yet in effect at the time of'tlie 

Supreme Court's decision. It obviously was in effect, however. by the time tlie 

Court obsened in ilfizrlsen that UCMJ Article 21 specifically preserved the 

~ni l i tap colllmissioii!;' COIIUIIO~I-law-of-war jurisdiction and procedures. ,44ndsen, 

343 1J.S. at 346-348. 351 n.17; see slrpm Part II(A)(5). To be sure, as the district 

court pointed out (JA 408-409), the petitioner in Madsen did not raise any specific 

procedural objection under die UCMJ. It is equally true, however: that the Court 

would not have coni*m~ed so el~~phatically, and witllout qualification, the 

President's prerogative to establish procedures for "our coni~iionlaw war courts" 

if the UCA4J had just t\ro years earlier collstrained the President's war-time 

authority in as dramatic a fashion as the district court here believed. .Marlsen, 343 

1J.S. at 346-347. 

The Supreme Court's failure to perceive the significance that the district 

court here perceived. in Article 36 stems not from the absence of a procedural 

claim in M [ ~ d s e ~ r ,  but from the implausibility of the district court's reading. T l ~ e  

UCMJ takes pains to distinguish between "military comnissions" or "nlilitary 
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mbu~lals" on the one hand: and "courts-martial" on the other, using these distinct 

ternls to co~lnote discrete. rather than equivalent, types of tribunals. See I0  U.S.C. 

$ 4  82 1 ,  828, 836. 817-850, 904. 906. Settled canons of construction "caution[ ] 

the court to avoid i11teqJreting a statute in such a way as to make part of it 

~neaningless." E.g., Abourezk v. Reagan, 785  F.2d 1043, 1053 (D.C. Cir. 1986); 

see iVillinms \!. T~zylor, 529 U.S. 362, 404 (2000). Yet if the "court-martial" 

articles of the UCM.1 were meant to apply to "military commissions." tlie specific 

use of the latter tenr~ -- in no less than nine of the UCMJ's provisions, see Arts. 

21. 28, 36, 47(a)(l), 4s. 49(d). 50(a), 104 and 106 - would be superfluous. For 

that reason. a given Conlmission procedure cannot be "contrary to or inconsiste~lt 

a.itli" articles that are applicable exclusively to courts-martial 

I .  THE PRESIDENT HAS INHERENT POWER TO CORVENE 
MILITARY COMMISSIONS. 

The district court's reading of Article 21 of the UCMJ to bar Hanidan's trial 

by military commission and of Article 36 to require that any military colnmission 

proceeding that is ultimately conducted provide the functional equivalent of a 

court-martial should. be rejected not only because it is contrary to the text, 

structure, and history of those procisions, but also because, by interpreting the 

pro\.isions to reflect congressional intent to limit the President's authority, it 

crcates a serious constitutional question. Cf: Qubirz. 317 U.S. at 47 (declining to 
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"inquire whether Coll:gress iilay restrict tlic power of the Coixunander-in-Chief to 

deal lvith eneuiy belligerents" by restricting use of military coin~issions). A clear 

statement of Congressional illte~lt w\'~uId be required before a statute could be read 

to effect such an i~ifril~gemcnt on core executive powers. See, e.g.. id at 9 ("[Tlhe 

detention and trial of petitioners - ordered by the President in tlie declared 

exercise of his powers as Commallder in Chief of the Army in time of war and of 

grave public danger - are not to be set aside hy the courts \virhout the clear 

conviction tliat they are in conflict wit11 the Co~lstitution or laws of Congress 

constitutionally enacted."); Public Citizen v. Departnzent of Justice, 491 U.S. 440, 

466 ( 1  989); Al-msn.ong v. Bush, 924 F.2d 282, 289 (D.C. Cir. 1991). 

The district court brushed this concern aside by stating without ally 

elaboration that "[i]f the President does have inllererlt power i11 this area. it is quite 

limited." JA 384. That statement is incorrect. The President has UIIlerent 

constitutional author it:^ to create lnilitary colnmissio~ls in the abseiice of 

Con,sressional aut!loriz,atioii. This authority, which has bee11 exercised as  an 

inlierent military power since the founding of tlie Nation, is derived from the 

Commander-in-Chief Clause, which vests in the President the full powers 

ilecessan to prosecute a military campaign successfully. U.S. Const. ,477. 11, Sec. 

2, cl. 1 .  As the Suprenle Court explained in Ei.~entl-nger, 339 LJS. at 788. "[tlhe 
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first of the enumerated powers of the President is that Ile sllall hc Conrr~undcr-in- 

Chief' of the A m ~ y  and Nary of the United States. And, of course, grant of v<ar 

p o w r  includes all that is necessary and proper for carrying these powers into 

execution." 111 particular, that war power includes "the power * * * to punish 

those enenlies who violated the law of war." Hirota 1). ,MncArtlltcr, 338 U.S. 197. 

7-08 ( 1  948) (Douglas, J ,  concurring) (citations omitted), because such punishment 

power is "directed to a dilution of enclny power and [to] retributiuri for wrongs 

done." Id. at 208; see nlso Yanlashita, 327 U S .  at l 1. 

It was well recognized when the Constitution was written and ratified that 

one of the powers inherent 111 military conunand was the authority to institute 

tribunals for punishing enemy violations of the laws of war. For esanlple, during 

the Re\,ulutio~~ary War.. George Washington, as Conunander in Chief of the 

Continental Ani~y,  appointed a "Board of General Officers" to hy the British 

Major Andre as a spy. See Qtririn, 317 U.S .  at 31 n.9; Proceedirlgs o f a  Uonrd of 

Genernl Of$cer.s Respectirig Mujor Joiziz Andre, Scpf. 29, 1780 (Francis Bailey ed. 

1780). At the ti~ne, there was 110 provision in the American Articles of War 

proriding for jurisdictic~n in a court-martial to try an enemy for the offense of 

spyi~~g.  See tieorse B. Davis, A Treatise ori the ,$filitar-jj Law o f th r  liilircd Srnrcs 

3 0  1 ( 9 3 In investing the President with full autllority as Comnxinder in 
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Chief, the drafters of the Constitution surely intended to give the President the 

same authority that General Washington possessed during the Re\!olutionan War 

to convene nulitary h-ibullals to punish offenses against the laws of war. 

The executive practice of using military comn~issions bears out this 

conclusion. T l~oug l~ou t  this country's history, Presidents have exercised their 

i ~ ~ l ~ e r e n t  authority as Commanders in Chief to establish military co~~n~~i s s ions ,  

\vitl~out any authorization from Congress. In April 1818, for example, nlilitary 

tribu~~als were convened, without Congressional authorization, to try two British 

subjects fbr inciting the Creek Indians to war with the United States. See William 

Winthrop. MILITARY LAW AND PRECEDENTS 464, 832 (2d ed. 1920); William E. 

Birkhirner, MILITARY GOVERNMENT AND MARTIAL LAW 353 (3d ed. 1934). 

Sinularly, during the Mexican War, tribunals called "cou~cil[s] of war" were 

colnSened to try offenses under the laws of war, and other tribunals, called 

"nlilitary conui~ission[s]," were created to serve essentially as occupation courts 

administering justice for occupied tenitory. See, e .g . ,  Winthrop, supra at 832-33; 

Davis. S I ~ ~ I I . ~  at 308. Likewise, after the outbreak of the Civil War, military 

conunissions were conve~led to try offenses against the laws of war. See Davis. 

slipirr at 308 n.2; PJinthrop, supra, at 833. It was not until 1863 that nlilitary 

co~lmussions were even mentioned in a statute enacted by Congress. In that year, 
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Conprss  specifically authorized the use of ndlitan commissions to tr) members 

of tlie ii~ilirary for certain offenses conulutted during time of war. See Act of 

March 3, 1863, $ 30 (12 Stat. 731, 736). That statute, moreover, did not purport to 

esrablis/~ nulitary conx~~ssions.  Rather, it acknowledged their pre-existence and 

pro~ided that they coulcl be used as alteniatives to courts-martial in some cases. 

That history of military practice is legally significant. As tlie Supreme 

Court repeatedly has explained, "'traditional ways of conducting go\remllent * * * 

gi1.e meaning' to the Constitutio~i." Mistretta v. United Stares, 488 U.S. 361, 401 

(1989). This principle of construction applies as well to the process of interpreting 

statutes. See U12itei-l States I:. hfidit:esf Oil Co., 236 U.S. 459. 473 (1915) ("in 

determining the meaning of a statute or the existence of a power, weight shall be 

given to the usage itself - even v.41en the validity of the practice is the subject of 

the investigation"). 

The district court believed that Quiri1.1 "stands for the proposition thal the 

authority to appoint military conlndssions is found, not in the inherent power of 

the presidency. but in the .4rticles of War * * * by which Congress provided rules 

for the government of the arnly." Jh 381. 111 fact, Quirin expressly declined to 

decide "to what extent the President as Comluauder-in-Chief has constitutional 

po\\.er to create ni l i tan co~~n~iissions witlioi~t tlie support of Cons-essional 
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legislation." 11 7 U.S. at 29. And, in later cases, the Suprenle Court has not 

questioned the President's inherent authority. See, e .g . .  Madsen. 343 U.S. at 318 

("111 the absence of attempts by Congress to limit the President's power. it appears 

that, as Conu~lander-in-Cliief of the A n ~ y  and Navy of the United States, lie m y ,  

in time of \ilar, establish and prescribe the jurisdiction and procedure of military 

co~~~missions[.]"). 

Thus, contrary. to the view of the district court, the text and l i i s t o ~  of tlie 

Constitution dellio~lstrate that tlie President has broad inherent constitutional 

powers as Conul~nder  in Chief to create military coilu~ussions to try enemy 

belligerents for offenses against the laws of war. That text and history counsel 

agaiiist reading Articles 21 and 36 to curtail the President's authority. especially 

\vliere. as explained al~ove, a reading of the provisiotis that does not accon~plisll 

that result and that reflects a more faithful application of the text, structure, and 

llistory of tliose provisions is available. 
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CONCLUSION 

For the foregoing reasons, the district court ruling should be reversed, and 

Hamdan's action should be denied 
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